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New York Escrows 
_If you have any documents pertaining to New York real 
estate to be placed in esctow pending completion of any 
agreement in New York City, we are equipped to act as 
escrow agent with efficiency and at moderate cost. 


For over fifty years, we have been closing real estate 
contracts for our Clients and have acquired the necessary 
experience to solve the various difficulties that ofttimes arise 
in connection with real estate. 


Title Guarantee and Trust Company 


175 REMSEN STREET 
BROOKLYN 


F iduciary Service 
in New York State 


'. With nearly three-quarters of a cen- 
tury of continuous fiduciary experi- 
ence in New York State, we are glad 
to’ extend to banks and trust com- 
panies in other states full co-opera- 
tion in the handling of estate and 
trust problems of their clients re- 

_ quiring special attention in thisstate. 


BRO OKLYN TRUSI 
= i 
ise eto | ¢ ps gy) __ Nothing To 
_ 197 Montague St.—Brooklyn Greater New York ¥& vy Sell But Service 
New York Office—26 Broad St. 
Member Federal Deposit. ae Corporation 


‘One of the oldest Trust Companies in the United States 
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The fundamental basis of any 
sound ‘Public Relations’’ program 
is the rendering of a service that is 
efficient, dependable, and in the 
public interest. 


No banking service is more generally 
availed of than that which arises 
out of the use of checks. 


And no bank is better equipped in 
the way of check collection facilities 
than is this institution. 


You can best meet the needs of 
your clients. by taking advantage of 
our specialized continuously oper- 
ating transit and collection depart- 
ments. 


coco REEE, .0- 


PHILADELPHIA 
NATIONAL BANK 


ORGANIZED 1803 


PHILADELPHIA, PA. 


Capital and Surplus .. . . $30,000,000 


Member of the Federal Deposit Insurance Corporation 











Improving Trust Service with Lower Costs 
Definite Program of Research Needed 


UTSIDE of the relatively few trust 

institutions in the larger cities 
where the volume of individual trust de- 
partment assets run into hundreds of 
thousands and the average size of ac- 
count is large, there is increasing con- 
cern over providing adequate services, 
particularly to meet investment, real es- 
tate and taxation problems, within rea- 
sonable limitations of expense. Many 
of these difficulties are limited to periods 
of business depression, but others must 
be recognized as more basic and perman- 
ent developments which necessitate both 
intensive and extensive study and care- 
ful correlation. 


There is a danger, meantime, that 
some of the smaller institutions may 
adopt ill-advised short-cuts to “profit- 
able” operations, such as reduction of 
trust department salaries and limitation 
of essential services. For these it may 
be well to consider whether or not to 
abandon the resultant half-hearted at- 
tempts to render corporate fiduciary ser- 
vices, or limit themselves to local estate 
work. What little of value in the per- 
sonal element was lost with the passing 
of the old cross-roads general store has 
been more than compensated by the 
Superior service gained in the larger 
town nearby, and the same would appear 


applicable, within limits, to the part-time 
“trust” department, especially where dis- 
cretionary and highly technical service is 
required. Or hasty action on blanket in- 
creases in trust fees, which make no at- 
tempt to avoid inequities as between 
simple and complicated trusts, may pre- 
judice the growth of the corporate fidu- 
ciary business. 


From a first-hand survey of over 300 
smaller trust department costs and earn- 
ings, a prominent firm of bank and trust 
company cost accountants conclude that 
a volume of at least three millions of es- 
tate and personal trust funds is the mini- 
mum which can support an effective trust 
unit. For trust departments in locali- 
ties having fair potentialities for fidu- 
ciary services, one solution may lie in the 
direction of eliminating certain duplica- 
tion of work and even providing superior 
facilities through some central organiza- 
tion. Most smaller or medium sized 
trust institutions are becoming increas- 
ingly hesitant to place on their corre- 
spondent banks the growing burden of 
investment and taxation advice and it is 
probable that many of them would wel- 
come a development of paid advisory ser- 
vices by leading correspondents within 
their own State. 
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Both large and small trust depart- 
ments are also making use of the special- 
ized organizations such as real estate 
management firms, investment counsel or 
advisory services, tax and accountancy 
experts, rather than attempt to maintain 
their own departments or high-priced 
specialists in these fields, when such 
work can be effective without intimate 
knowledge of individual estate and trust 
conditions by the outside agency, or can 
be advantageously correlated to special 
needs by the trust administrative officers. 


The third possible method is suggested 
by the Savings Banks Trust Company in 
New York, a cooperatively owned central 
organization of the New York State sav- 
ings banks. This “central bureau” is 
designed, among other functions, to pro- 
vide continuous and intensive investment 
research and portfolio analysis for mem- 
ber banks, at cost. It has also developed 
facilities for combining the work of the 
various members in mortgage servicing 
and has provided a more effective medium 
for the working out of reorganizations 
under protective committees. While the 
investment problem of the savings banks 
is far less complicated than that of the 
fiduciaries, it is apparent that much dup- 
lication of effort on the part of the latter 
could be avoided by creation of such cen- 
tralized bureaus in the various States, 
and when the common trust fund comes 
into wide use, their practical value will 
doubtless become even more apparent. 
Acting in an advisory capacity as to in- 
vestments, it avoids the adverse market 
effects of concerted action by supplying 
data and analytical comment rather than 
“buy” and “sell” recommendations, the 
member institution retaining all discre- 
tionary powers. 


Another field for coordinated effort is 
that of new business development, parti- 
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cularly in localities where the trust idea 
is still in the evolutionary stages. Edu- 
cational or public relations advertising 
has already been successfully promoted 
by cooperative campaigns in several sec- 
tions, with amazingly low costs and corre- 
sponding savings to the sponsors. The 
nation-wide radio campaign contemplated 
by a group of leading banks and trust 
companies is recognition of the oppor- 
tunities in laying a common groundwork 
on which individual institutions may 
build their own contacts. Proper selec- 
tivity in the acceptance of new business, 
and the elimination of free services are 
the necessary complements to translate 
such efforts into profitable trust depart- 
ment business. In addition, study of the 
possibilities for applying the “service 
charge” to certain extraordinary func- 
tions might far more than repay the time 
and expense involved. Trust depart- 
ments are, with increasing frequency, 
called upon to perform specialized ser- 
vices in some accounts, and for which 
they usually receive no allowance outside 
of the fees for ordinary work. 


A further field which offers opportun- 
ity for the simplification of fiduciary 
work is that of uniform state laws and 
regulations. The National Conference of 
Commissioners on Uniform State Laws 
has already done notable work in study- 
ing and reconciling differences in laws on 
such questions as trust accounting, prin- 
cipal and income definition, etc. in pro- 
posed drafts for uniform laws. The 
American Law Institute is likewise con- 
tributing to clarification of trust duties 
and liabilities with its Restatements of 
the Law of Trusts. Solution for many 
of the confounding and unnecessarily ex- 
pensive administrative problems may well 
be sought in such channels, with conse- 
quent savings to both fiduciaries and 
beneficiaries. 





Clarifying Rights of Life Tenant and 
Remainderman 


Solving One of the Most Complicated and Expensive Problems 
of the Fiduciary with Justice to Beneficiaries 





ELLA GRAUBERT 
of Patterson, Crawford, Arensberg & Dunn; Pittsburgh, Pa. 





Editor’s Note: Constantly increasing demands upon the time of both fidu- 
ciaries and the courts for definition of problems concerning determina- 
tion of principal and income, and the attempt to secure just allocations by 
complicated formulae, make the present discussion most timely. Following 
an outline of the prevailing confused status of the question, the author 
advances concise suggestions which should prove invaluable in any juris- 


diction as means for practical solution. 


HE law with respect to the appor- 

tionment of stock dividends between 
life tenant and remainderman, and the 
distribution of the proceeds of salvaged 
mortgages of unproductive real estate as 
between life tenant and remainderman, 
has been so complicated and difficult of 
application that Trustees are finding it 
increasingly troublesome to understand 
and to follow these rules of law. 


Abstract Justice Becomes Confusing 

For example, the Pennsylvania rule 
with respect to dividing stock dividends 
between life tenants and remaindermen 
is stated thus in part in Waterhouse’s 
Estate, 308 Pa. 422: 


“In the distribution of a stock divi- 
dend, the intact value of the corpus of 
the estate, plus any increase in that 
value through share purchases or con- 
tributed surplus or any proper capital 
increase, and less any decrease through 
capital losses, must be preserved by an 
apportionment between the life tenant 
and remainderman.”’ 


As a practical guide to a Trustee faced 
with the problem, this statement leaves 
something to be desired. The rule in 
“The Restatement of Trusts” with re- 
spect to the disposition of the proceeds 
of salvaged mortgages is stated in this 
deceptively simple language: 
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“The net proceeds received from the 
sale of the property are apportioned by 
ascertaining the sum which with inter- 
est thereon at the current rate of re- 
turn on trust investments from the 
day when the duty to sell arose, to the 
day of the sale would equal the net 
proceeds; and the sum so ascertained 
is to be treated as principal, and the 
residue of the net proceeds as income.” 


Such rules as these are so inherently 
complex as to render their use for cor- 
porate and individual trustees imprac- 
ticable. They are the result of the 
Court’s attempt to do abstract justice as 
between two classes of beneficiaries, 
where the testator or founder of the trust 
has failed to specify what he wished done 
with stock dividends and the proceeds of 
salvaged mortgages. 


Imperative Need for Simple Solution 


Is there not some realistic approach 
to this problem by means of better draft- 
ing of trust instruments or by means of 
legislation which will bring to these 
problems a simpler, more practical solu- 
tion? 


The Supreme Court of Pennsylvania, 
said in Boyer’s Appeal, 224 Pa. 144: 
“|... the intent of the grantor or testa- 
tor is the pole star for the guidance of 
the Courts.” 
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But what testator would ever have in- 
tended, if indeed he could have been made 
to understand, the Pennsylvania rule for 
the apportionment of stock dividends be- 
tween life tenants and remaindermen? 
And would not most testators have been 
surprised to learn that the proceeds of 
unproductive real estate or salvaged 
mortgage investments were to be appor- 
tioned among their life tenants and re- 
maindermen, by applying the formula 

c 
1 + ab? 
Trusts, Section 241e.) 

It is clear that the “pole star” guiding 
the Courts has been what the Courts have 
thought the testator should have intend- 
ed, in order to do abstract justice, rather 
than what, as a practical man, he would 
have directed had the problem been put 
to him. | 

But even so laudable a guide as ab- 
stract justice may lead to impractical re- 
sults, and the formulas for ascertaining 
the interests of life tenants and remain- 
dermen have become so increasingly bur- 


x= (See Restatement of 


densome and difficult of application, that 
some simpler method of administration 
must be discovered. 


Stock Dividend Practices and Dangers 

When a trust contains corporate stock 
on which stock dividends are declared, 
Courts have differed as to what to do 
with such stock dividends. 


In Massachusetts, all stock dividends 
are held as a matter of law to be princi- 
pal, just as all cash dividends are to be 
treated as income. In Pennsylvania, 
only so much of a stock dividend is treat- 
ed as principal, as is necessary to keep 
intact the original stock investment. 


This requires a detailed examination 
by an accountant of the declaring cor- 
poration’s financial structure at the time 
the Trust started, and even an account- 
ant cannot solve all of the difficulties in- 
herent in the problem. The Pennsyl- 
vania rule, at one time pretty generally 
adopted, is being applied by Courts with 
increasing hesitation, because of the 
complex factors involved in determining 
what the intact value of stock is at a 
given time. 
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To avoid the trouble entailed in ac- 
quiring the data necessary to ascertain 
intact value, and the work of figuring out 
the necessary part of the dividend which 
must go to income, some trust compan- 
ies have adopted a course which is open 
to criticism, namely: of accepting the 
stock dividend, and allocating it to prin- 
cipal at “no value” without any investi- 
gation to ascertain whether or not it is 
remainder or income until some inquiry 
is made by the life tenant. It is only 
where a vigilant life tenant raises the 
question that an apportionment is made. 

There is a very real danger in this 
practice, because a Trustee’s duty is to 
pay the life tenant his income, and where 
a stock dividend represents income in 
whole or in part, it may be held to be a 
fraud upon the life tenant arbitrarily 
to withhold such stock dividends from 
him. This is clearly not the way of 
avoiding the application of the Penn- 
sylvania rule for the apportionment of 
stock dividends. 


Is Solution in Drafting of Instrument or 
Legislation? 

Can a testator or donor by the use of 
appropriate words in his Will or Deed 
of Trust, providing for life tenant and 
remainderman, avoid the work now 
necessary in applying the Pennsylvania 
rule for the apportionment of stock divi- 
dends? Or should this difficult formula 
be cleared away by the passage of reme- 
dial legislation? 

Attempts have been made in the draft- 
ing of trust instruments to avoid the 
necessity of dividing stock dividends be- 
tween income and principal, and all of 
the work which such a division entails. 

Usually a provision is made that “all 
stock dividends shall be considered prin- 
cipal.” If, however, the stock dividend 
was declared out of earnings after the 
death of the testator, the Court may find 
it to be income in fact, and its accum- 
lation may be considered unlawful under 
a Statute against Accumulations. 

In Equitable Trust Co. v. Prentice, 250 
N. Y. 1, a donor provided in a Deed of 
Trust that the Trustee allocate stock 
dividends to capital. The New York 
Courts followed the Pennsylvania rule 
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that stock dividends would be considered 
principal or income according to the 
origin of the surplus out of which they 
were declared. If, under that rule, the 
stock dividends were income, was the tes- 
tator’s direction to allocate them to capi- 
tal, an unlawful accumulation of income? 
Mr. Justice Cardozo, speaking for the 
Court, realistically announced that stock 
dividends were not necessarily such in- 
come as the Statute against Accumula- 
tions contemplated, and held the direc- 
tion was valid. 

In Maris’ Estate, 301 Pa. 20, however, 
where a testator provided that “all stock 
dividends consisting of shares of stock 
of the corporations issuing them shall 
be considered as principal’, a different 
result was reached. All of the stock 
dividends accounted for in the account 
filed, were paid out of current earnings, 
and their payment did not decrease the 
intact value of the stock as it stood at 
the time of the testator’s death. Under 
the Pennsylvania rule, the dividends were 
clearly income. 

Could the testator by express direction, 
clothe them with the character of prin- 
cipal? The Supreme Court of Pennsyl- 
vania held that he could not, that under 
the rule established in that State, stock 
dividends paid out of current earnings 
were income and income could not be ac- 
cumulated contrary -to the Statute against 
Accumulations. (Act of April 16, 1853, 
P. L. 503.) Thus the testamentary pro- 
vision was there rendered inoperative. 

The Pennsylvania decision, though 
logically sound, is less satisfactory than 
the result reached by Mr. Justice Car- 
dozo, in that it prohibits the testator or 
donor of the trust from carrying out his 
express intention to add stock dividends 
to principal. 

In New York, a Statute passed by its 
Legislature, now expressly permits stock 
dividends to be added to principal, and 
therefore it is not illegal to provide that 
all stock dividends shall be added to prin- 
cipal. Founders of trusts in New York 
are free to direct the distribution of 
stock dividends as they wish. In those 
States which have no Statutes against 
Accumulations, donors can also avoid the 
application of the Pennsylvania rule by 
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directions in the Trust Instruments 
themselves. 


Legislation to Modify Statute against 
Accumulations 

What we now come to is the problem 
of how to avoid the Pennsylvania rule of 
apportionment, where a Statute against 
Accumulation bars the way to a direction 
by the testator or donor to, add stock 
dividends to principal. 

Of course, if the testator or donor 
wishes the life tenant to have the stock 
dividends, the solution is simple. He 
need only state in the trust instrument 
that stock dividends shall be paid to the 
life tenant, and no legal objection can be 
made. In such a case, even if part of 
the stock dividend is in fact principal, no 
rule of law is violated if the testator 
gives such principal to a life tenant. 


It is when the founder of the trust 
wishes to “plough” the stock dividends 
under, so that they will remain in the 
trustee’s hands as principal, that the dif- 
ficulty arises. 

The solution of the problem lies only in 
legislation in those States where the 
Courts follow the Pennsylvania rule and 
hold that stock dividends on earnings af- 
ter the death of the donor, are income 
and that to add them to the principal 
violates the Statute against Accumula- 
tions. The Pennsylvania Bar Associa- 
tion, at its last meeting in June, 1936, 
recommended the passage of an Act of 
Assembly declaring valid provisions in 
Wills and Trust Agreements, directing 
dividends to be added to principal and 
repealing the Statute against Accumula- 
tions, insofar as it is inconsistent with 
this legislative enactment. 


Since the Act prepared for Pennsyl- 
vania, and other Acts for passage in 
States having the Pennsylvania rule, ex- 
pressly apply to all wills and deeds of 
trust becoming effective after the pas- 
sage of the Act, it is most important that 
all wills, deeds of trust and similar 
papers be written or rewritten with a 
provision that stock dividends be added 
to principal, so that upon the passage of 
the Act by the Legislature, the benefits 
of the Act may be secured in trusts aris- 
ing under instruments written prior to 
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the Act. 
vision : 


“All stock dividends shall be allocated 
to principal, at such time or times, when 
such allocation is or becomes legal.” 


We suggest the following pro- 


Salvaged Mortgage Investments 


Every Trust Company is confronted 
with the problem of mortgage invest- 
ments in trust estates, which must be 
salvaged. Where, under the terms of 
the trust, the income is payable to a life 
tenant, the proceeds of the salvage must 
be apportioned between the life tenant 
and the remaindermen. Various rules 
have been advanced to guide trustees in 
making this apportionment; among them, 
that of the Restatement of Trusts! and 
that advanced by Mr. Andrew Farb of 
the New York Bar.? Mr. Farb’s view 
was recently adopted by the Judges of 
the Orphans’ Court of Philadelphia, al- 
though it had been previously modified 
by the Court of Appeals of New York.? 

As far as the difficulty in application 
is concerned, little can be said in favor of 
either of the two formulas. Both are 
difficult, particularly where a Trustee has 
a number of participations in a single 
mortgage which must be foreclosed, and 
where the property must be carried by 
the Trustee and eventually sold at a loss. 
The amount of bookkeeping and arith- 
metic entailed is simply staggering. 

In a recent case involving a small par- 
ticipation in a small mortgage, in which 
a life tenant and remainderman were in- 
terested, time spent in computing the life 
tenant’s share far exceeded in value the 
share allocated to her. The Court, ignor- 
ing both the Restatement Rule and Mr. 
Farb’s rule, refused to apply any formula 
of apportionment, saying all were too 
complex. The proceeds of the sale of the 
salvaged mortgage were simply taken as 
a new principal, and everything started 
afresh, without a single backward glance 
or thought for the losses of the life ten- 
ant, or the repairs or costs suffered by 
the remainderman. Judges, as well as 


1. Restatement of Law of Trusts, Sec. 241. 

2. 57 Trust Companies 245 (Sept. 1933). 

3. In re Chapel, 62 Trust Companies 240 (Feb. 
1936). 
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Trust Officers, have become impatient 
with complex formulas. 


Three Methods of Solution 


Is there some method of avoiding the 
cumbersome mathematical formulas now 
generally used for the allocation of the 
proceeds of salvaged mortgages by using 
certain expressions in a Will or Deed of 
Trust? 


If the testator is primarily concerned 
with the life tenant, then the provision 
should specifically guarantee income to 
the life tenant in language of some such 
general character as follows: 


“Whenever any investment in my 
estate, whether made by me or by my 
trustee, shall be disposed of by sale, 
foreclosure or otherwise, out of the 
proceeds realized therefrom shall first 
be deducted and paid to income, a sum 
equivalent to all arrearages of income 
due on said investment, and all loss, 
costs and expenses in connection with 
such disposition, shall be borne by the 
principal of my estate. The proceeds 
after such deductions shall constitute 
the new principal investment.” 


If his primary concern is for the re- 
maindermen, some such general language 
might be used: 


“Whenever any investment in my 
estate, whether made } y me or by my 
trustee, shall be disposed of by sale, 
foreclosure or otherwise, out of the 
proceeds realized therefrom shall first 
be deducted all costs and expenses in 
connection with the disposition thereof, 
and only so much of the net proceeds, 
if any, shall be paid as income, as shall 
be in excess of the face amount of the 
said investment.” 


In addition to attempting a specific ex- 
pression in a Will or Deed of Trust, to 
obviate the application of these difficult 
rules, two other methods may be suggest- 
ed: that the testator or donor leave to 
the discretion of the Trustee the applica- 
tion of profits where they are most need- 
ed, and the allocation of losses where they 
will be least felt. 

Another solution would be the adop- 
tion by the various States of the Uniform 
Principal and Income Act. This Act 
has been approved and recommended 














both by National Conference of Commis- 
sioners on Uniform State Laws and Pro- 
ceedings,* and by the American Bar As- 
sociation. The purpose of the Act is 
“ascertainment of principal and income 
and the apportionment of receipts and 
expenses among tenants and remainder- 
men.” The Act applies only where the 
testator has not himself directed the 
manner of apportionment. The prevail- 
ing thought behind the Act is that any 
profit or loss resulting upon any change 
in the form of principal shall inure to or 
fall upon principal. In the treatment of 
stock dividends, the Massachusetts rule 
is adopted. All stock dividends of the 


4. Handbook of the N. C. of Com. on W. S. 
Laws & Proceedings (1931). 
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declaring corporation shall be deemed 
principal. Other dividends, whether or- 
dinary or extraordinary, are income. 

The adoption of this Act by the var- 
ious States would materially lessen the 
present intricacies in apportioning as- 
sets between life tenant and remainder- 
men. 


The experience through which Trus- 
tees have gone during the last few years, 
with respect to claims of life tenants and 
remaindermen, leaves no doubt that 
greater care should be reflected in the 
trust instruments which lawyers draw in 
the future. Only with such co-operation 
from the Bar, or the adoption of suitable 
legislation, can the work of the Trustee 
be simplified. 








After a long and brilliant career de- 
voted to trust service, during which he 
became recognized, not alone in this 
country but throughout the fiduciary 
world, as practically an institution him- 
self, Gilbert T. Stephenson has resigned 
from active duties as vice president in 
charge of the trust department of the 
Equitable Trust Company of Wilmington, 
Del., effective January 1, 1937. Start- 
ing his training under the inspirationa 
leadership and tutelage of the late Col. 
Francis H. Fries of Wachovia fame, Gil- 
bert Stephenson carried forward and 
added notably to the fine traditions of 
corporate fiduciaryship. 


His relations with trust work will not 
be severed as his time, aside from per- 
sonal affairs in North Carolina and Vir- 
ginia will be devoted to continuation of 
the pioneer research work, which he pur- 
sued both here and in foreign countries, 
and educational development, the latter 
particularly in connection with the 
A. I. B. Graduate School of Banking at 
Rutgers University where he has been a 
leading member of the faculty on trust 
courses. 


Mr. Stephenson has been a frequent 
contributor to Trust Companies. He was 
formerly vice-chairman of the trust com- 


Gilbert T. Stephenson Resigns 


pany division of the A. B. A. and chair- 
man of the A. B. A. legislative council 
for Delaware. 


Allison Appointed Successor 


James W. Allison, vice-president and 
trust officer of the First & Merchants 
National Bank of Richmond, Va., has 
been appointed to succeed Mr. Stephen- 
son as vice-president of the Equitable 
Trust Company in Wilmington, assuming 
his new office on October 2nd. Mr. Al- 
lison has been with that bank and its 
predecessor for the entire 17 years dur- 
ing which he has been engaged in trust 
work. He is a member of the A. B. A. 
committee on trust education, trust ac- 
counting, and trust policies, and a mem- 
ber of the executive committee. Last 
year he was chairman of the Virginia 
Bankers Association’s committee on 
trusts. 

Mr. Allison is a graduate of Columbia 
University, having left law school work 
to enter the Naval Reserve Force during 
the World War, where he served with 
distinction as an officer. In addition to 


his trust activities, he has been promin- 
ent in civic and philanthropic work and 
is widely known as one of the ablest con- 
tributors to national and sectional trust 
conferences. 
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It’s Our Job to Manage 
Estates and Trusts 


CiTY BANK FARMERS TRUST 
COMPANY, America’s oldest trust 
company, whose charter marked 
the inception of corporate trustee- 
ship in this country, is today a 
trust company exclusively. It does 
no commercial banking business 
... Sells no securities. Its entire 
personnel is dedicated to a single 
purpose—the care and manage- 


ment of the property of its clients. 


CiTy BANK FARMERS TRUST COMPANY 


Chartered 1822 
22 William Street—New York 


Member of the Federal Deposit Insurance Corporation 
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The Professional Trustee 


Responsiveness to Changing Investment Situations 
and Personal Requirements of Fiduciary Clients 


E. SOHIER WELCH 
Counsellor-at-Law, Boston, Mass. 


Editor’s Note: Interesting comparisons between the corporate and partner- 
ship trustee organizations are made by the author, who is a partner in a 


long-established and eminent private trustee firm of Boston. 


Particularly 


noteworthy is his emphasis on the necessity for assuming responsibility 
for many personal affairs of clients which arise out of the fiduciary re- 
lationship. Attention is also called to the value of continuity in the char- 
acter of management, as distinguished from that of the corporation, and 
to the possible handicaps to effective investment action occasioned by 
compromise and tradition in group investment management. 


ASSACHUSETTS, earlier than 

most of the United States, formu- 
lated the law for the administration of 
trusts. The conservatism of its found- 
ers, the development of its industries at 
an early date, the thrift of its citizens, 
resulted in a concentration of wealth in 
the community which fostered a desire 
to assure the continuation of these ac- 
cumulations in the descendants of the 
makers. 


In England, in early times, limitations 
had been placed on the right of the prop- 
erty owner to direct the perpetual con- 
trol of accumulated wealth. Massachu- 
setts, following the English law, also for- 
bade such perpetual control, and provided 
that property could not be placed in trust 
for a longer period than the life or lives 
of persons in being and twenty-one years 
plus the period of gestation thereafter. 
New York law was even stricter, provid- 
ing for a period no longer than two lives 
in being. 


Origins of Relationship in Personal 
Confidence 


Trust Companies are a comparatively 
recent creation, the first Massachusetts 
trust company having been chartered in 
1869. Prior to their inception a person 
wishing to create a trust naturally turned 
to his or her legal or financial adviser for 
such service. The community was small, 


the standards of integrity and ability 
were high, and the ablest men in their 
respective fields were known to each other 
both commercially and socially; one’s 
lawyer and banker were not merely busi- 
ness acquaintances but were apt to be 
personal friends, of similar social posi- 
tion, whom one probably invited to din- 
ner, and whose qualifications and char- 
acteristics one knew intimately. Such 
relations engendered confidence, and not 
only did these advisers discuss affairs of 
business, but all the most intimate mat- 
ters of the family, their fortunes, mis- 
fortunes, marriages and births. Such 
an adviser was therefore the person 
named by will to take care of the prop- 
erty, and ipso facto, the family of the 
testator, when the latter considered 
testamentary disposition. Confidence in 
the ability of the younger generation was 
even less common then than now, and the 
testator wishing to secure the wealth and 
happiness of his descendants in spite of 
the frailty of his children, invoked the 
right to create a trust fund so that the 
power to control the capital of his estate 
would be in the hands of a trusted friend 
and adviser, in whose judgment he had 
entire confidence. The relationship was 
thus not only one of business but ex- 
tremely personal. The family of the 
testator looked upon the trustee as their 
natural protector, who stood in loco par- 
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entis, and to whom they turned not only 

for financial care but for help and com- 

fort in all their most intimate interests 

in life. 

Development of Specialized Professional 
Skill 


As in all human endeavor, those dis- 
playing particular skill in the handling 
of their clients’ affairs attracted other 
clients, and while there were, of course, 
many able men who served as trustees of 
estates, there gradually developed a 
group of men who specialized in this par- 
ticular practice and who accumulated 
large numbers of trust estates under 
their management. Inevitably, too, it 
transpired that certain of the sons of 
these able trustees belied their father’s 
doubts, displayed inherent,—and I be- 
lieve inherited—ability, and after a 
course of study of the law entered in 
their turn upon the manifold duties and 
obligations which distinguished a trus- 
tee’s service to his clients. If it were 
not a son, some associate, perhaps young- 
er, shared in the administration of the 
office, and what more natural, when the 
older trustee died or retired, than the 
choice of the younger man, trained for 
years in the management of trust es- 
tates and familiar with every detail of 
family history and investment policy as 
the successor trustee? 

Such succession, in Massachusetts, has 
persisted in some cases for four genera- 
tions, and so strong is the loyalty, so able 
the training that after a hundred years 
the ability of these succeeding trustees 
seems to be fully equal to that of their 
predecessors. God knows the problems 
they have had to meet would have ap- 
palled their progenitors. 


The corporate trustee stresses perman- 
ence of management but relatively few 
trust companies have so far served four 
generations. Is it not better for a fam- 
ily to be given recurrent opportunity to 
approve or disapprove the management 
of its affairs, by the selection of a suc- 
ceeding trustee, than to be permanently 
in the hands of a corporation whose 
whole character may have changed with 
a change in the officers and directors, or 
through a merger or a sale? 
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New Times—New Contacts 

With the growth of population and in- 
dustry wealth was acquired by persons 
lacking contacts with the leaders of the 
Bar and banking which were enjoyed by 
men in the smaller community. Thus, 
when the acquisitive instincts of the race 
led new capitalists to attempt to per- 
petuate their estates through trusts, they 
turned to the Trust Companies for such 
service, and received through the boards 
of directors at least the business if not 
the personal advantages of a trust estate. 
The ethics of the legal profession for- 
bade to private trustees the use of ad- 
vertisements to place their qualifications 
as trustees before the public. No such 
prohibition hampered the corporation and 
by means of constant advertising in the 
public prints and by mail it convinced 
the public that only the corporate trustee 
could adequately exercise the functions 
of the office, and that they were in some 
way more amenable to law and regula- 
tion, which of course is not entirely the 
fact. The private trustee is governed 
by exactly the same laws and subject to 
the. same obligations. It is also lament- 
ably true that confidence placed in a busi- 
ness friend or a trusted clerk has some- 
times proved to have been unwise, either 
through incompetence, or in certain cases 
through downright dishonesty. In the 
latter cases, justified publicity caused a 
further trend toward the corporate fidu- 


ciary, whose honesty was presumably 


guaranteed by governmental supervision. 
Alas, during the great depression it be- 
came apparent that certain Trust Com- 
panies had not been so protected against 
incompetency or even dishonest manage- 
ment. 

Credit, as J. Pierpont Morgan once 
said, is based on character, and the type 
of service a fiduciary, whether individual 
or corporate, gives a client, is dependent 
upon the character, the intelligence, and 
the assiduous administration of those di- 
rectly concerned with the management 
of the trust funds. 

In spite of recent vicissitudes, it is ob- 
vious that the corporate trustee has filled 
a want in the community; the profession- 
al trustee would be the first to admit that 
much of the business offered to the cor- 
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porate trustee would not be welcome in 
the more intimate relations of the pri- 
vate office. In my own office we fre- 
quently take accounts which cannot pay 
the cost of service, and from persons who 
never heard of the Social Register. 


The Personal Equation of Financial 
Guardianship 


But we believe that as fiduciaries and 
attorneys, we have a function to perform 
which is something more than that of in- 
vesting and administering the funds en- 
trusted to us. Like our predecessors of 
one hundred years ago, we look upon each 
client as a personal friend, or, as my 
grandfather used to say, “a member of 
our financial family.” We are interest- 
ed not only in their financial welfare, but 
in their moral and spiritual relations 
with life. No problem is too intimate, 
too intricate or too troublesome for our 
attention. 


In addition to all the manifold duties 
now performed by a fiduciary as a mat- 
ter of course, we, for our modest six per 
cent commission on the income collected, 
may have to arrange for divorces, mar- 
riages, funerals, schooling, travel—in- 
cluding a complete itinerary to any part 
of the world with advice on hotels, mon- 
ey, steamers and luggage—psycho-analy- 
sis, renting, buying and selling real es- 
tate, running farms, hiring and firing 
employees and domestic servants, buying 
and selling motor cars, adjusting claims 
for motor accidents, arranging balls and 
debutante parties, buying flowers, wine, 
underwear, watches and anything else in 
the gamut of commerce, and last but not 
least, drawing wills and trust deeds as 
frequently as the testamentary desires of 
a varied clientele seek expression. Like 
the old-fashioned doctor, we must be pre- 
pared to treat any of the financial, moral 
and spiritual ills of our clients, but un- 
like him we must also be specialists in a 
variety of fields. 


Of course we cannot generally under- 
take to present or defend cases in court, 
but we employ for our clients the best 
available talent for each situation, and 
assist in the preparation of the case, ex- 
pecting no additional compensation for 
our contribution. 
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Fork Anion 


Military Academy 


Fully accredited. Prepares for college or busi- 
ness. Able faculty. Small classes. Supervised 
study. Lower School for small boys in new 
separate building. Housemother. Fireproof 
buildings. Inside swimming pool. All athletics. 
Best health record. R. O. T. C. Every cadet is 
known and dealt with as an individual. Send us 
your boy and we will return you our man. 
Catalogue: 38th year. Dr. J. J. WICKER, Presi- 
dent. Fork Union, Virginia. 


Is it any wonder that offices such as I 
have described are not fearful of corpor- 
ate competition? Each generation seems 
to appreciate the type of service ren- 
dered, and by means of that best of ad- 
vertising, a satisfied friend and client, we 
find that new accounts are received in 
sufficient numbers to lead us to believe 
that we are performing a needed service 
in a satisfactory manner. Of course we 
welcome new accounts from those who 
value this type of service, and from fam- 
ilies with whome we have had no pre- 
vious contacts, but our relations are so 
much more intimate and personal than 
those of the Trust Companies that we 
require more time to digest a new ac- 
count. 

With us, it is not a question of Mrs. 
X_______. discussing her investment prob- 
lems with an assistant trust officer. 
Every client wants and is entitled to see 
the “boss” on even the most trivial mat- 
ter. The “boss” on his part must be 
familiar not only with Mrs. X’s invest- 
ment problems, but with her personal 
situation, the character of her husband, 
children, parents, and the general situa- 
tion of the entire family. 


Effective Organization for Use of Judgment 

The fiduciary relationship, however, is 
based first and foremost on the care of 
the property of the client. It is pre- 
sumed that the clerical care and expert 
service, such as that required on taxes, is 
equally well handled by both the corpor- 
ate and the individual trustee, though it 
must be pointed out that the smaller force 
of the individual trustee and the less fre- 
quent changes in the staff, results in a 
more highly trained personnel, who, 
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knowing each client as they do, are able 
to give more interested attention to the 
affairs of an account. Such clerical 
knowledge may embrace three genera- 
tions of a single account. The perman- 
ence of the two types of trustee are also 
equal, as pointed out previously, with 
certain advantages to the individual 
trusteeship. 


But what of the investment policy of 
the individual trustee? Can he compete 
with the hydra-headed Trust Committee, 
which is supposed to exercise a superior 
type of wisdom through its joint ac- 
tion? It is true that the ablest men on 
the directorate serve on these commit- 
tees, but it is also true that every private 
trustee of ability also sits on one or more 
of such committees, for he is ipso facto 
recognized as a man of sound judgment 
skilled in trust administration, and his 
services are sought to give to the great 
mass of corporate clients a part of that 
experience and judgment with which he 
serves his private clients. He, in turn, 
derives information and inspiration from 
his contacts with the other members, 
whose experience and views represent 
widely different interests. 


Thus he brings to his own investment 
problems that same joint wisdom which 
is available to the Trust Company’s ac- 
counts, but with this difference—he is 
unhampered by the prejudice, ignorance 
or fear of others. It is a truism that to 


arrive at a decision in a meeting the 
views of all must be heard and consid- 
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ered. The result is almost invariably 
that the opposition of one or two persons 
is sufficient to prevent action. All com- 
mittees harbor one or two dyed-in-the- 
wool conservatives to whom a new idea 
is, per se, a sign of danger. Another 
member will frankly state that he does 
not know enough about a proposal to 
favor it. Back of all is the fear of loss 
to the stockholders for whom the bank is 
run. These bogeys, who are seldom seen 
and never heard, coupled with the all-too- 
often-present Federal, State and Direc- 
torate examiners, create a state of fear 
in most committees which tends to stui- 
tify and restrict the best individual ef- 
forts for breadth of vision and imagina- 
tive action. The result is often a nar- 
row investment list, limited to items to 
which no one can object. Such lists are, 
of course, the backbone of every trust ac- 
count, whether corporate or individual, 
but circumstances frequently arise where 
the individual, with greater mobility, 
courage and vision, can make, or save, 
for his client, substantial amounts. Such, 
for example, is the case where a security 
has “gone sour” as we say. The corpor- 
ate trustee argues that if this be sold the 
proceeds must be invested in some high 
grade security already on its approved 
list. The individual trustee, harking 
back to the words of the decision in Har- 
vard College vs. Amory, 9 Pickering 446, 
on which the whole law of trust invest- 
ment is based, that 


“All that can be required of a trustee 
to invest is that he shall conduct himself 
faithfully and exercise a sound discretion. 
He is to observe how men of prudence, 
discretion and intelligence manage their 
own affairs, not in regard to speculation 
but in regard to the permanent disposi- 
tion of their funds, considering the prob- 
able income as well as the probable safe- 
ty of the capital to be invested” 


maintains that a man of prudence would 
not act in this wise. He would study 
carefully other investments selling at ap- 
proximately the same price, and he would 
select as a substitute for the security 
sold one which, through the type of in- 
dustry or individual merit, seemed to 
have a better chance for recovery than 
the one sold. 
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Value of Investment Latitude 


It is obvious that not every security 
selling for the same price is of equal 
value and has an equally brilliant or dis- 
astrous future. With his specialized 
training, knowledge and study, the indi- 
vidual trustee is thus often able to turn 
a loss into a profit, or to increase income. 
Several examples of this can be cited: 


In February 1934, Chicago, Milwaukee, 
St. Paul & Pacific Mortgage 5%s of 1975 
were held in several accounts. They had 
recovered from a low of 11 to about 55. 
Default seemed imminent, and the price 
disproportionately high. At the same 
time, New Orleans Public Service First 
& Refunding 5%s of 1952 and Florida 
Power & Light lst 5%s of 1954 were by 
reason of local conditions and the attack 
on Utilities, selling at prices that seemed 
to be below their investment values. The 
exchange was made, with a subsequent 
profit in both directions. The previous 
book value of the railroad bonds has now 
been surpassed by the utilities and a 
steady income received, whereas the rail- 
road bonds have defaulted and the price 
has fallen to less than half. 


Shortly after the distribution of Radio 
Common by General Electric and West- 
inghouse, the Preferred A, which had 
paid no dividends for some time, was sell- 
ing for about four and one-half times the 
price of the Common. It was felt that 
the future prospects of the preferred 
were brighter than those of the Common, 
and that the restoration of dividends was 
a strong possibility. The exchange was 
made. The account subsequently re- 
ceived back dividends in full in cash, and 
55 per share when the “A” stock was 
called. 


A similar change from Electric Bond & 
Share Common into the 6% Preferred 
was made at a time when it could be done 
for about 2% shares of Common for one 
share of Preferred, the latter than sell- 
ing at 42. This, too, has proved profit- 
able. 


As a final illustration, in 1934 sub- 
stantial amounts of Great Northern Rail- 
road General 7%s of 1936 and Southern 
Railway General 612 %s of 1956 were held 


Voices 
for export 


More and more people are send- 
ing their voices overseas. They 
do it to buy and to sell, to send 
and receive social greetings, to 
keep up contacts and friendships. 
In fact, the volume of overseas 
telephone messages was 13% 
greater in 1935 than in 1934. 
The extension of reliable tele- 
phone service into ever widening 
fields puts most of the civilized 
world within reach of your voice. 
It increases the value of your 
own telephone. 


Bell Telephone 
System 
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in various accounts. The approaching 
maturity of the former’s debt, with doubt 
as to the ability to refund, and the pre- 
carious condition of the latter, led to an 
exchange of both into Northern Pacific 
6%s of 2047, the latter road having no 
early maturities, and a distinctly better 
earnings record. The spread was not 
over three points, and a very slight re- 
duction in income was accepted. Today 
the accounts are still receiving 6%, while 
if the Great Northern bonds had been 
held, reinvestment at maturity would 
have resulted in a substantial reduction. 
The present price is eleven points above 
that received for the Great Northern at 
maturity, and even if the Northern 
Pacific are called at 110, the profit will 
be greater. The Southern Railway bare- 
ly escaped receivership, and the bonds 
have only recently recovered at the price 
at which they were sold, whereas North- 
ern Pacific bonds show a profit of over 
twenty points. 


Prudence and “Conservatism” 


In none of the foregoing cases would 
the usual Trust Committee have felt jus- 
tified in taking the apparent risk involved 
in buying what was, at the time of the 
purchase, not considered suitable for 
their trust funds. But would not a man 
of prudence, having due regard to the 
safety of his principal as well as his in- 
come, have done the same, and if he 
would, is not the Massachusetts trustee 
justified in using similar imagination 
and care for the benefit of his cestui que 
trustent? Our Supreme Court has only 
recently stated, in the case of Springfield 


Safe Deposit & Trust Company Trustee, 
vs. First Unitarian Society et al 


“Good faith and sound discretion in- 
formed by experience and wise observa- 
tion constitute the standard. That stan- 
dard is comprehensive and remains fixed. 
It is not bound to particular classifica- 
tion of securities but continues as a safe 
guide under changed financial institutions 
and business customs, usages and invest- 
ment combinations.” 


As to wasting investments, the private 
trustee is perhaps a little more liberal 
than the Trust Company. We have felt 
that changed conditions and the possibil- 
ity of inflation justified the inclusion of 
certain stocks drawing their income from 
natural resources extracted from the 
earth. The Trust Companies have pur- 
chased some of the Standard Oil stocks, 
considering their manufacturing out- 
weighed their extractive activities. We 
have added in large accounts small 
amounts of such mining shares as Lake 
Shore Mines, Hollinger, International 
Petroleum and International Nickel. 
Modern methods have made it possible 
for companies of this character to prog- 
nosticate and maintain their resources 
for many years in the future, and the 
heavy charge to depletion and reserve 
seems to assure the capital invested 
therein. Is not this within the meaning 
of the Court decision in the case of 
Springfield Safe Deposit Company Trus- 
tee vs. First Unitarian Society et al? 
Surely men of prudence are making such 
investments in their own accounts. 


Foreign bonds, with the exception of 
a few Canadian and British issues have 
not been purchased by us, even in the 
haleyon days before the moratorium. 


Discretion in Powers and in Actions 


Apart from special cases like the fore- 
going, the prudent professional trustee 
approves for trust investment a list of 
securities which, while it includes all that 
the trust companies approve, is apt to 
represent greater diversification, and to 
recognize earlier the improved status of 


individual companies. One frequently 
notes that a security bought by indivi- 
dual trustees subsequently appears on 
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the Trust Company’s lists, obviously the 
result of the slow process of education 
necessary to convince a group of its in- 
vestment merit, a conclusion easily reach- 
ed by an individual trained in investment 
analysis. A professional trustee also has 
the advantage that he himself usually 
draws the trust instrument. He is thus 
able to incorporate therein more liberal 
provisions regarding investment than 
prevail in those instruments under which 
the Trust Company must operate. Such 
corporate instruments, although they 
may be drawn by astute practicing at- 
torneys, frequently show a lack of expe- 
rience and knowledge of trust adminis- 
tration, and so fail to confer upon the 
trustee the powers which are so desirable 
for his safety and convenience, and that 
of his clients’ estates. 

In addition to greater diversification, 
the individual trustee has greater mobil- 
ity of action. He need not await a com- 
mittee meeting, nor is obtaining the ap- 
proval of a co-trustee a lengthy process. 
Most of his “co’s” are other professional 
trustees, whose telephoned approval is 
quickly obtained, to be later confirmed in 
writing, the more intimate relationship 
usually existing between them engender- 
ing greater confidence and avoiding the 
controversial delays so often encountered 
in the companies dealing with their 
“co’s.” Days are sometimes saved, in 
critical situations, by this ability to make 


and put in effect rapid decisions, with 
consequent savings to the accounts. 

The investment policy of the corporate 
fiduciary might also be restricted at 
times by dictatorial action on the part of 
government examiners, or the over cau- 
tion of its own counsel, where concerned 
more with avoiding liability than with 
exercising sound investment discretion. 

In the handling of attorney or agency 
accounts, much greater latitude is al- 
lowed. While the basis of such accounts 
is the usual list of trust investments, the 
individual wishes of each client are care- 
fully considered. If a mild speculation is 
suggested it is not discouraged, if it has 
reasonable merit, provided the proportion 
of good investments is not materially af- 
fected, and if the client can afford such 
potentially expensive luxuries. The pro- 
fessional trustee, with his intimate rela- 
tions with his client, can talk to him or 
her with complete frankness, and a habit 
of speculation formerly rampant in the 
client’s mind may in time be curbed by 
instruction, reasonable argument and 
persuasion. 

Apart from greater diversification, 
mobility, and the courage to make 
changes, as mentioned above, there is not 
much difference in the investment poli- 
cies of the two types of trustees. Both 
believe that some approach to the fifty- 
fifty bond and stock proposition is desir- 
able, so that in good times the increase 
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in dividends and market price of the 
stocks are of advantage to the account, 
whereas in a depression a backlog of 
good bonds assures a steady income. 


The desirability of Preferred Stocks 
is a moot point with all trustees. To us 
it has always seemed that the steady in- 
come of the preferred stock was out- 
weighed by the fact that if a Company 
gets into difficulties, the preferred stock 
usually—not always—suffers with the 
Common, and the fluctuations of price 


are nearly as great. We prefer to be 
either a full partner, or a creditor, to 
share in the profits, or to be in the 
driver’s seat in the event of trouble. 

Diversification is particularly stressed 
by us, both in bonds and in stocks, both 
geographically and by industries. We 
believe that the added safety to the client 
justifies the additional trouble and book- 
keeping caused by many small holdings. 

It is evident from the foregoing that 
the differences between the professional 
private trustee and the corporate trustee 
are not so vital. . Each has a place in the 
economic system, each serves well a var- 
ied clientele. Each is subject to the same 
laws governing trust investment, such as 
they are. Their responsibilities are 
identical, their policies are generally 
similar, with the exceptions noted. Each 
adapts itself to the needs and character 
of its clients, or molds the client to his— 
or its—will. In substance, only the pro- 
spective client can be the judge as to 
which type of trustee best suits his par- 
ticular problems and temperament—and 
having chosen, may he find perfection in 
his choice! 


Something New in Holographic Wills 


The editor of the New York Law Journal 
recently received the following copy of a 
will from a correspondent: 


Last Will and Testament of Herman 
Obleweiss, offered for probate at the 
June term, A. D., 1935, in the 
County Court of Anderson 
County, Texas 


I am writing of my will minselluf that 
dam lawyir want he should have too much 
money, he ask too many answers about the 
family, first thing i want i dont want my 
brother oscar get a god dam ting wot i got, 
he is a mumser he done me out of forty 
dollars fourteen years since. 

i want it that hilda my sister she gets 
the north sixtle akers of at where i am 
homing it now i bet she dont get that 
loafer husban of hers to broke twenty akers 
next plowing time gonoph work. she cant 
have it if she lets oscar liver on it i want i 
should have it back if she does. 

tell moma that six hundred dollars she 
been looking for for twenty years is berried 


from the backhouse behind about ten feet 
down she better let little frederick do the 
digging and count it when he comes up. 

pastor lucknitz can have three hundred 
dollars if he kiss de book he wont preach 
no more dumhead talks about polotiks. 
he should a roof put on de medinghouse 
with and the elders should the bills look at. 

moma the rest should get but i want it 
that adolph shud tell her what not she 
should do so no more slick irishers sell 
her vokum cleeners dey noise like hell and 
a broom dont cost so much. 

i want it that mine brother adolph should 
be my execter and i want it that the jedje 
should pleeze make adolph plenty bond put 
up and watch him like hell adolphus is 
a good bisness man but only a dumkopf 
would trust him with a busted pfennig. 

i want dam sure that schliemical oscar 
dont nothing get tell adolph he can have 
a hundred dollars if he prove to jedje 
oscar dont get nothing. dat dam sure fix 
oscar. 

(Signed) Herman Obleweiss 





Taking Title to Mortgages for Trust Investment 


Court Decisions Emphasize Need for Statutory Clarification 
of Procedure 


RAYMOND H. DRAGAT 
Attorney at Law, Hartford, Connecticut 


HE Supreme Court of the State of 

Connecticut in a unanimous opinion, 
delivered by Chief Justice William M. 
Maltbie, has rendered a decision which 
has created considerable comment and 
discussion as to establishment of an ac- 
ceptable procedure with relation to the 
taking of title to mortgage investments 
for fiduciary accounts. 

The case is that of the Chapter House 
Circle of the King’s Daughters v. Hart- 
ford National Bank & Trust Company, 
decision being rendered on July 29th. 

In this instance, the plaintiff delivered 
to the defendant a certain note and mort- 
gage and cash, to be held by the defen- 
dant as its financial agent, to make in- 
vestments at the discretion of its officers 
unless and until otherwise instructed by 
the plaintiff’s representatives. The com- 
pany made and remade investments in 
mortgages both straight and pool type, 
and executed a declaration of the trust 
upon each occasion as financial agent for 
the plaintiff. In 1928, an exchange was 
made by which the defendant took an en- 
tire note for $6500. secured by a mort- 
gage on real estate, same being taken in 
its individual name and set up on its rec- 
ords in the usual fashion and in accord- 
ance with the general procedure for hand- 
ling participation mortgages involving 
trust funds. Eventually default occurred 
in the payments due under the mortgage 
note and foreclosure was started. Upon 
learning of the alleged impropriety re- 
garding the title, the plaintiff disavowed 
the investment for that reason and de- 
manded payment in cash of the money in- 
vested, together with interest thereon. 

It will be immediately recognized that 


*(Reported in Jrust‘Companies: page 201, Feb. 
1935; and page 345, Mar. 1936, respectively.) 


the circumstances of this case are analo- 
gous to the situation which existed in the 
Yost Case (Penna.) 175 Atlantic 383, 
and in re Guthrie Estate, 182 Atlantic 
248.* 


Similarity to Reasoning in Pennsylvania 
Cases 

The Connecticut Court in this instance 
followed closely the reasoning applied by 
Justice Drew in the two Pennsylvania 
cases. Despite the apparent surprise and 
disturbance experienced by the news- 
papers, and attorneys representing the 
corporate fiduciaries in this state, it 
would seem that there is, nevertheless, 
nothing surprising or unexpected in the 
decision rendered. The Court held that 
“the defendant committed a breach of 
trust when it invested the funds it was 
holding as agent for the plaintiff in a 
mortgage loan taken in its own corpor- 
ate name, without designating the capa- 
city in which it took and was holding 
the security.” 

As to the measure of damages to be 
assessed for the technical breach of 
trust, the court held that “the plaintiff 
is entitled to recover only such losses as 
resulted from the fact that the defen- 
dant took the note and mortgage in its 
individual name, not losses due to gen- 
eral business conditions which would 
have occurred even though the mortgage 
had been taken and held in the name of 
the defendant as trustee.” 

In the Yost case, Justice Drew stated 
that while the Pennsylvania Statute re- 
fers to mortgage pools and makes an ex- 
ception to the general rule, which excep- 
tion is plainly necessary to the success- 
ful operation of mortgage pools, said 
statute does not extend beyond the sit- 
uation specifically provided for therein 
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and he held, therefore, that “the com- 
pany was therefore under the same duty 
in regard to it as in the case of any other 
specific piece of property acquired for a 
specific trust. Whether it acquired the 
property from another or from itself. 

. it should have taken title as trustee 
for the specific trust by an instrument 
designating it as such and placed upon 
the public records, so that all persons in- 
terested might be put upon notice of the 
trust.” 


Distinction Between Whole and Split 
Mortgages 

So, too, in the Guthrie case there were 
involved two kinds of mortgage invest- 
ments, one being the so-called straight 
mortgage, a mortgage which was separ- 
ately allotted to the Guthrie Estate, and 
which was held wholly for the benefit of 
that estate, and, secondly, a mortgage in 
which a fractional interest was allotted 
to the Guthrie Estate and other fraction- 
al interests allotted to other trust es- 
tates. There the Court extended the 


pool mortgage statute to include the 
single mortgage participation scheme, 
saying that it is “generically not distin- 
guishable from that in which the parti- 


cipation is in a larger pool. Permission 
with regard to the greater must include 
permission to the lesser.” However, as 
to the straight mortgage which was ac- 
quired and separately allotted to the 
Guthrie Estate and held solely for the 
benefit of that estate, the Court said 
that, “The act as amended expressly pro- 
vides an exception to the Common Law 
Rule in the case of participation mort- 
gages. It must, therefore, be construed 
as excluding from the exception a case, 
such as that of the straight mortgage 
which is not specifically mentioned; ex- 
pressio unius est exclusio alterius. ...a 
statute is not to be construed in degrada- 
tion of the Common Law Rule except to 
the “extent expressly declared in its pro- 
visions.” 


Even if Connecticut had enacted a 
statute permitting participation or pool 
mortgages as a method for the invest- 
ment of trust funds, the Court would 
nevertheless have had to render the de- 
cision which it did in the instant case, in 
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view of the fact that this involved a 
straight mortgage allotted solely to and 
for the benefit of the plaintiff. 

It is quite interesting to note that Jus- 
tice Drew in the Yost case specifically 
decries the practice of the Trustee of 
acquiring property from itself, but did 
not pass on the question because it was 
no part of the complaint in that action. 
Furthermore, the American Law Insti- 
tute Re-statement; Trust, Volume 1, page 
650, specifically excludes purchase by the 
trustee from itself individually from the 
approval given participation mortgages. 

The Connecticut Court points out that 
“the question whether or not a bank or 
trust company may invest trust funds 
held by it in so-called participation mort- 
gages is not directly involved in the sit- 
uation before us.” The Court further 
states that “if the participation mortgage 
type of investment is to be generally vali- 
dated, it should be by carefully consid- 
ered legislation.” 

Following the statement of facts, the 
Court points out that the mortgage ac- 
cepted by the defendant fiduciary in the 
instant case was a proper one under Con- 
necticut statutes relating to same, and 
the procedure followed in the handling of 
said mortgage and the method of making 
the transfer thereof was in accordance 
with a practice, extending back at least 
35 years, of the defendant and other cor- 
porate trustees in the taking of such 
notes and the mortgages securing them. 


Breach of Trust Claim 


Despite the age of the method followed 
and the fact that it was the usual custom 
of corporate fiduciaries to so treat trust 
funds invested in mortgages the Court 
said that, as to the claim of breach of 
trust: 


The case has been argued before us upon the 
basis that the defendant are holding the fund as a 
trust. The claim of the plaintiff is that the defen- 
dant by investing the fund in a note and mort- 
gage in which it was named payee and grantee in 
its individual capacity, instead of in its capacity 
as financial agent for the plaintiff, committed a 
breach of trust such that the plaintiff might dis- 
avow the transaction, and, having done so, re- 
cover of the defendant the amount invested in that 
note and mortgage, with interest. We do not ap- 
proach the issues in an effort to search out more 
technical breaches of trust; that there may be 
some practical advantages growing out of the 
investment of trust funds by a corporate trustee 
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in its individual name may be conceded; and a 
practice which is found by the trial court to have 
been followed by trust companies of the highest 
standing, as undoubtedly is the defendant and 
others whose counsel have appeared before us as 
amici curiae, for at least thirty-five years, is cer- 
tainly not lightly to be held illegal. Unless there 
is some substantial breach of legal requirements, 
as they are to be interpreted in the light of pres- 
ent day conditions, or some real substantial danger 
of loss or threat to security of funds held by trust 
companies by reason of such investments, we 
should not hold them to be contrary to law. 


Practice Adopted at Fiduciaries’ 
Responsibility 


In pointing out the fact that no decis- 
ion of the Connecticut Supreme Court of 
Errors or any statute of the state created 
a basis upon which the court can find 
sanction for the practice and that it had 
been adopted by the banks and trust com- 
panies upon their own responsibility, un- 
checked by the state bank commissioners, 
or national bank examiners the Court 
further finds that it cannot sanction the 
practice because: 


On the other hand, we cannot forget that if 
the defendant and these other banks and trust 
companies, well managed and thoroughly conscious 
of their duties as fiduciaries, may invest in mort- 
gage loans taken in their individual names, so 
may other banks and trust companies not so well 
managed or so zealous for the welfare of those 
entitled to the benefit of the trusts thus held. Also 
it is to be remembered that the controlling prin- 
ciple must be held applicable to state as well as 
national banks and trust companies. The practice 
which the defendant bank seeks to have us sanc- 
tion has no basis in any decision of this court or 
any statute of this State, but it has been adopted 
by the banks and trust companies upon their own 
responsibility, unchecked by the bank commission- 
ers of the State or the national bank examiners. 
If there should be substance to the fear expressed 
by the attorney general as to the effect of holding 
that practice to be illegal, that is no sufficient rea- 
son for our giving our sanction to it, if it be 
contrary to law. 

“It is ancient but still sound law, as applied, 
at least, to an individual trustee, that in investing 
the trust fund or any part thereof in a note or 
mortgage he should not take the security in his 
own name, but the papers should bear upon their 
face sufficient indication that they are held by him 
as trustee. Mitchell v. Moore, 95 U. S. 587, 590; 
3 Bogert, Trusts & Trustees, § 596. As Bogert 
points out, this rule is but an application of the 
principle that a trustee ‘“‘should attach the trust 
label to the property [held by him in a fiduciary 
capacity] in whatever way is practical, consider- 
ing the nature of the res’; and the reasons he 
gives for that principle are, in brief, as follows: 
To guard against the temptation of the trustee to 
take the security for himself and to substitute 
something of his own of less value in its place; 
to afford the beneficiary the best means of tracing 
the property, should it be necessary to do so; and 
to protect the beneficiary against loss of the prop- 
erty or difficulty of asserting his rights to it should 
it be taken by creditors of the trustee or pass into 


E.W. AXE & CO., INC. 
INVESTMENT COUNSEL 


730 FIFTH AVENUE 
NEW YORK 


Cooperation with Trust Companies in the 

Purchasing Power Preservation type of 

management for the trusts or investment 
accounts of individual investors. 


the hands of a purchaser. With the rule as ap- 
plied to notes and mortgages taken by an indivi- 
dual trustee, we do not understand the defendant 
to quarrel, but, in brief, its position is that as 
applied to banks and trust companies, supervised 
and managed as they are, the dangers against 
which it is designed to guard are so obviated that 
there is no need for its applications, and that, on 
the other hand, there are benefits to the beneficiar- 
ies of the trusts from the practice of trust com- 
panies cf taking such securities in their indivi- 
dual names. 


Protective Legislation and Examination 

The Court points out that state legisla- 
tion, federal statutes, and federal reserve 
board regulations require the segregation 
of trust funds, indicating the fiduciary 
capacity in which they are held and that 
the procedure followed with respect 
thereto is subjected to periodical exam- 
ination of banks by government officials, 
state and federal. (Conn. G. S., Cum. Sup. 
1935, Section 1459c; U.S. C. A. Title 12, 
Section 248(k), P. 319; Reg. Fed. Res. 
Bd. F, Series 1930; Rev. 1936). 


The Court finds, however, that such 
supervision and examination is inade- 
quate to prevent manipulation of such 
funds between departments of the same 
banks in time of financial stress, or from 
illegal disposition thereof by dishonest 
bank officials, between examinations. 


(Editor’s Note: The comment of the 
Court regarding inadequacy of examina- 
tions and, in some cases, protective laws, 
unfortunately conveys the impression 
that increased legal restrictions enforced 
by a very frequent exercise of a policing 
power are essential to sound operation. 
It should be remembered that corporate 
fiduciaries have almost universally proven 





184 


financially responsible, that the court is 
always available for redress of any 
wrong-doing, and that some of the most 
excellent records have been made by fidu- 
ciaries, as in England, subject to prac- 
tically no governmental examination, 
while under the disarming guise of legal 
protection, positions of trust have been 
assumed by unqualified persons or cor- 
porations. The theory that constant 
governmental review is necessary is not 
only impossibly expensive of application 
but it might also result in enforcing a 
transfer of powers from the chosen fidu- 
ciary to an arbitrarily appointed one.) 


Self-Dealing Aspects in Mortgage 
Participation 


After discussing the alleged benefits 
from the practice as followed by the 
banks and pointing out how the public is, 
or may be, misled by the present prac- 
tice, the Court discusses the dangers re- 
sulting from such practice in the fol- 
lowing words: 


The question whether or not a bank or trust 
company may invest trust funds held by it in so- 
called participation mortgages is not directly in- 
volved in the situation before us. We cannot, 
however, close our eyes to the fact that to hold 
that a trust company must take a note and mort- 
gage in which it invests the funds of an estate, 
not in its individual name but as trustee for a 
trust, would probably restrict such a practice to a 
considerable extent, and the scope of the argu- 
ment before us has recognized that fact. While 
the methods of investment generally referred to 
as participation mortgages vary, that described 
in the finding consists of the taking by 
the defendant of a note and mortgage in its 
own name, followed by declarations of trust stat- 
ing that it holds certain portions of the invest- 
ment for certain trusts, this declaration being 
placed in the file devoted to that trust, and ap- 
propriate book entries being made. It is a quite 
general and always possible incident of this prac- 
tice that frequent changes of investments are 
made between the several trusts by the cancella- 
tion of declarations and the execution of others. 
This practice is undoubtedly advantageous in many 
instances to the beneficiaries of the trusts; it 
makes it possible to combine into one fund for in- 
vestment relatively small amounts which could 
not readily be invested by themselves in real-estate 
mortgages, thus enabling the beneficiary to get a 
Jarger income, and it also permits the funds of the 
trust to be invested in various securities by parti- 
cipation in different mortgages, instead of confin- 
ing them to a single mortgage, thus diminishing 
the risk of substantial loss. In weighing these 
benefits it should not be forgotten, however, that 
the investment of trust funds is not limited to 
real-estate mortgages, but many other types of in- 
vestments are permitted, so that even relatively 
small sums may be made productive of income and 
a. diversification of investments may be secured. 
General Statues, §§ 4836, 3995. Cum. Sup. 1935, 
§ 1485c. 
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On the other hand, aside from the dangers which 
are inherent in the taking of mortgages represent- 
ing an investment of trust funds in the individual 
name of the trustee, there are other substantial 
reasons why it should not generally be approved. 
3 Bogert, Trusts & Trustees, p. 2026 ff. These are 
some of the reasons. One of the quite usual inci- 
dents of this practice is for the bank or trust com- 
pany to make the loan from its corporate funds 
and then absorb it as opportunity offers by is- 
suing declarations of trust in behalf of various 
trust funds held by it; this involves its taking in 
its corporate capacity amounts from the trust 
funds corresponding to the interest of the parti- 
cular trust in the mortgage; 45 Yale Law Journal, 
p. 860; and thus, in effect, the corporation sells 
the securities to itself as trustee, a practice which 
for obvious reasons has generally been regarded 
as improper. Banks v. Judah, 8 Conn. 145, 157; 
Michoud v. Girod, 45 U. S. (4 How.) 503, 555; 
St. Paul Trust Co. v. Strong, 85 Minn. 1, 5, 88 N. 
W. 256; 3 Bogert, Op. Cit. p. 1724. Where the 
trust company uses only money held by it as 
trustee to make the loan, it is not free to deal 
with the security with sole view to the interest of 
any particular trust and its beneficiaries. Should 
a particular trust terminate, the beneficiaries can- 
not require, if the investment is legal, that the 
trustee pay the face value of the certificates to 
them but they can be compelled to take an in- 
terest in a mortgage represented by the amount 
stated in the declaration of trust; and, on the 
one hand, they thus become, not the owners of 
the mortgage but only one of several, perhaps 
many owners, with all that involves of difficulty 
in dealing with the mortgage security ; and on the 
other hand, because of their outstanding interest, 
the trustee is itself hampered in dealing with the 
securities, with a sole view to the interests of the 
beneficiaries of a particular trust. 


Trustee Taking Title in Own Name 


The Court further points out how the 
practice of banks in other states has been 
permitted only by legislation which speci- 
fically sets out the procedure to be fol- 
lowed. In the absence of such legisla- 
tion, the Court, in finding the defendant 
guilty of a breach of trust, says: 


In short, despite any advantages which may 
result from the method of investment which the 
defendant seeks to have us approve we find no 
sufficient reason to abrogate as to banks or trust 
companies the rule applied to individual trustees, 
that securities in which trust funds are invested 
should not be taken in the individual name of the 
trustee, but should bear upon their face plain evi- 
dence of the fiduciary capacity in which they are 
held. In the Matter of Union Co., supra, the 
Court of Appeals of New York stated (p. 520): 
“It has been . .. universally held that a trustee 
should not invest trust funds in his own name. 
Such rule of law should not be abandoned, quali- 
fied or in any way impaired. If an individual 
trustee should continuously and intentionally in- 
vest trust funds in his individual name, his con- 
duct in so doing would meet with condemnation 
by the courts. There is no difference between a 
corporate trustee and an individual trustee in 
its or his duty in respect to investments. Trust 
funds should not only be kept independent of. in- 
dividual and other trust funds, but the investment 
thereof should, so far as possible, be clearly de- 





TRUST COMPANIES 


fined, and at all times stamped with the indivi- 
dual trust to which they severally belong.” Of 
the manner of investment of funds then before 
the court it also said (p. 521): “Such manner of 
investing a trust fund violates the long-estab- 
lished rule that a trustee should invest trust funds 
in the name of the trustee as such, and also the 
rule that trust funds should at all times be kept, 
so far as reasonably possible, in the name of the 
trust, so that they can be identified, distinguished 
and followed by all persons interested therein.” 
In Yost’s Estate, 316 Pa. St. 463, 175 Atl. 383, the 
court reached a similar conclusion, distinguishing 
a situation where the entire mortgage represents 
the investment of a single trust from invest- 
ments by means of a mortgage pool, authorized 
by the statutes of Pennsylvania. See also In re 
Guthrie’s Estate, Pa. St., 182 Atl. 248. Our con- 
clusion is that the defendant committed a breach 
of trust when it invested the funds it was hold- 
ing as agent for the plaintiff in a mortgage loan 
taken in its own corporate name, without desig- 
nating the capacity in which it took and was 
holding the security. 


Proof of Loss Necessary to Sustain 
Damages 


As to the rule of damages and the 
question of whether or not a penalty 
should be imposed for the breach of trust 
the Court finds that the defendant acted 
in good faith and, therefore, it held that: 


In In re Guthrie’s Estate, Pa. St., 182 Atl. 248, 
in a case quite similar to this, the court reached 
a like conclusion, despite its holding in Yost’s 
Estate, 316 Pa. St. 463, 175 Atl. 383, and the 
other. decision from that State which we have 
cited. Such, also, we understand to be the rule 
of the American Law Institute; in its Restate- 
ment, Trusts, Vol. 1 § 179 (d), p. 459, it is said: 
“If the trustee takes title to the trust property 
in his individual name in good faith, and no loss 
results from his doing so, he is not liable for 
breach of trust . . . Even if he acted in good 
faith, if a loss resulted from the fact that he 
took title in his own name, as for example, if his 
personal creditors were thereby enabled to reach 
the property free of the trust, he would be liable 
for the loss.”” We have no controlling authority 
in this State and at least in such a situation as 
the one before us, we adopt the statement of the 
Law Institute. The plaintiff is entitled to recover 
only such losses as resulted from the fact that the 
defendant took the note and mortgage in its indi- 
vidual name, not losses due to general business 
conditions which would have occurred even though 
the mortgage had been taken and held in the name 
of the defendant as trustee. It follows that the 
trial court was in error as to the rule of dam- 
ages it applied. 

There is error, the judgment is set aside and 
the Superior Court directed to enter its judgment 
for the plaintiff should it prove itself entitled to 
damages in accordance with this opinion, other- 
wise for the defendant. 


It might be advisable to point out that 
the measure of damages to be imposed 
follows a procedure in the Guthrie Es- 
tate, in which it was held that no pen- 
alty should be imposed for the technical 


breach of the trust. One, the company 
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acted in the utmost good faith; two, 
ample notice and information was given 
to the beneficiary at all times, and third, 
that the loss suffered was only a tempor- 
ary one, and that solely because of econ- 
omic conditions of the times and conse- 
quent shrinkage of valuation which 
would have occurred regardless of how 
the title was set up. Chief Justice Malt- 
bie apparently agreed with this basis of 
determining the damages which should 
be allowed the plaintiff beneficiary. 


Specific Statutes to Define Proper Procedure 


In conclusion, I would say that in my 
own opinion most attorneys and very 
likely most bankers will agree that the 
decision in the instant case was logical, 
proper and to be expected in view of the 
absence of any legislative enactment in 
this state, which would abrogate the 
Common Law Rule requiring trustees ac- 
quiring specific property for a specific 
trust to take title thereto as Trustee for 
the specific trust to take title thereto as 
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Trustee for the specific trust by an in- 
strument designating it as such and 
placing same upon the public record so 
that all persons interested therein might 
be put upon notice of the trust. 

If any exceptions are to be made to 
said Common Law Rule, particularly 
with reference to the participation mort- 
gages or mortgage pools, said exception 
should be made by statutes enacted for 
that specific purpose, which statute 
should set out in detail the procedure for 
handling same as referred to by Chief 
Justice Maltbie in the opinion, and as 
suggested in 45 Yale Law Journal, 857, 
878, in which it is pointed out that such 
legislation should prescribe in detail the 
manner of creating and operating 
straight participation mortgages (such 
as involved in the Guthrie case) or the 
mortgage pool or both, which detailed 
provisions should include specifications 


A new “Guide to Trust Fees With 
Recommended Cost Accounting System,” 
has been published by the Trust Division 
of the American Bankers Association un- 
der the direction of the Division’s Com- 
mittee on Costs and Charges. 

This new Guide of 56 pages, priced at 
$1.50, covers fee information.on person- 
al trusteeships and executorships, per- 
sonal agencies, corporate trusteeships, 
corporate agencies, and miscellaneous 
business and investment trusteeships. 
Some of the fee schedules for several 
trust services have been revised to bring 
them into line with present-day condi- 
tions. Fees are suggested for some ser- 
vices not included in the former edition 
—such as fees for acting as sole trustee 
under charitable trust, for serving an 
ancillary executor or as ancillary admin- 
istrator, for safe-keeping wills, and for 
making investment analyses, reviews and 
recommendations. 

The section of the Guide devoted to 
free services contains recommendations 
of the committee as to services to be 
avoided—such as preparation of tax re- 
turns, payment of taxes and obtaining 


TRUST COMPANIES 





New Guide To Trust Fees Published 





as to the type of institutions which may 
become the issuers of participating cer- 
tificates, indicating clearly whether the 
trust company may hold mortgages in its 
corporate capacity, or solely as trustee, 
or whether it may engage in those inter- 
departmental transactions, involving the 
sale or purchase of participating inter- 
ests, which may be regarded as self-deal- 
ing. 

Suggestion is also made that where 
the mortgage pool is sanctioned together 
with the right to exercise a power of sub- 
stitution, it may be desirable that such 
substitution should be made concerning 
the care and prudence exercised in the 
making of appraisals of the real estate 
upon which mortgages are to be placed. 
It suggests also that both the sale of cer- 
tificates to the public and the guarantee 
of the payment of the certificate by the 
trust company should be forbidden. 





tax waivers; and services discretionary 
with each institution, such as notarial 
acknowledgements waiting on customers 
of the banking department, and manag- 
ing real estate owned by the commercial 
department of the bank. 

Twenty pages of the book are devoted 
to the cost accounting system. There 
are thirteen tables setting forth the re- 
sults of the application of the commit- 
tee’s cost accounting system to nine 
banks and trust companies located in 
widely scattered sections of the country. 

The committee, which published this 
new Guide, was composed of: Henry A. 
Theis, vice president, Guaranty Trust 
Company of New York, Chairman; C. W. 
Bailey, president, Southern Trust Com- 
pany, Clarksville, Tenn.; Roy M. Huff, 
trust officer, First National Bank & Trust 
Company, Tulsa, Okla.; Ronald M. Kim- 
ball, secretary, Continental Illinois Nat- 
ional Bank & Trust Company, Chicago, 
Ill.; W. H. Loos, vice president and trust 
officer, First Security Bank of Utah, 
N. A., Ogden, Utah, and Henry E. Sar- 
gent, secretary, trust division, A. B. A., 
secretary. 













The Electrographic System of Trust 
Accounting 


Outline of Basic Set-up and Provisions 


FREDERICK A, WAITE 
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Editor’s Note: This article, together with a companion article to be pub- 
lished in a subsequent issue of Trust Companies Magazine, summarizes 
‘ an entirely new all-electric method for complete coverage of trust account- 
ing and statistical requirements, which has intrigued the several systems 
men who have studied the specifications of its set-up and operating proce- 
dure. This discussion is limited to the presentation of a _ sufficient 
picture of general set-up and basic provisions to give everyone an equal 
opportunity to investigate, if they wish, its application to local problems 
of trust department operation. It was originally introduced by Mr. Waite 
in an address delivered before the May meeting of the Boston Conference 


of the National Association of Bank Auditors and Comptrollers. 


HE Electrographic System of trust 

accounting originated from a com- 
prehensive study recently made to deter- 
mine, if possible, at what point of in- 
creasing transaction volume punch card 
and tabulating methods would enter the 
picture of a trust department of around 
1000 active accounts holding 20,000 to 
25,000 individual property items. 

Its final specifications resulted from an 
impartial analysis of the actual capaci- 
ties of available tabulating equipment to 
produce all records and reports in con- 
formity with customary requirements, by 
methods and operations which involve no 
departure whatever from, or compromise 
of the underlying principles and prac- 
tices prerequisite to every acceptable sys- 
tem of Trust Accounting. 


Distinctions from Present Mechanical 
Combinations 

Formulated upon a structural frame- 
work that is equally serviceable as a 
standard chassis for any system of trust 
accounting, this system differs from the 
run of established mechanical, or semi- 
mechanical systems, principally in its use 
of punch card and electric accounting 
machine equipment exclusively to cover 
all ground heretofore covered by some 
combination of tabulating, bookkeeping, 


addressing or photo-process mechanical 
devices. 

It differs fundamentally and radically 
from the majority of established tabu- 
lating systems because of the fact that 
it was conceived and formulated primavr- 
ily to serve the standard requirements of 
routine trust accounting with the capa- 
city to produce all essential statistical 
data built in as a valuable, yet inexpen- 
sive by-product of its bread and butter 
objectives. 


Punch card and electric accounting ma- 
chine equipment set-up to operate under 
this system has the capacity to produce 
all accounting and statistical records and 
reports required by the trust department. 

The flexibility of the equipment speci- 
fied—and of the basic plan—is such that 
these records and reports can be pro- 
duced so nearly in any customary local 
form that the approval of client, trust 
executive, and court representative is 
practically assured. 

Every trust systems man who is suf- 
ficiently concerned with current costs of 
operation to devote the requisite amount 
of research, will, I believe, arrive at these 
general conclusions: 


(A) That this system as a whole is an 
excellent yardstick by which to 
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measure the relative efficiency and 
economy of any current system, or 
of any other contemplated system 
of trust department operation. 

(B) That it unquestionably brings all of 
the advantages peculiar to tabulat- 
ing principles well within the range 
of economic availability to trust de- 
partments having 750 and upwards, 
active accounts—and under favor- 
able circumstances, within the 
range of even smaller trust units, 
for the reason: 

(C) That one tabulating unit of equip- 
ment and personnel, set up to handle 
personal trust accounting, can read- 
ily and profitably be extended to 
cover the accounting requirements 
of other departments of the bank: 

Corporate Trust and Agencies 

Transfer Department 

Safe Deposit Vaults 

Safekeeping 

Loan Department 

Payrolls 

Central 
Files, etc. 


Address and Mailing 


General Set-Up and Basic Provisions 

An explanation of the general set-up 
and basic provisions of this system will 
amplify the graphic representations of 
Chart A. A casual inspection of the 
chart suggests the fact that control pro- 
visions have been drafted into this plan 
to actuate, regulate and positively con- 
trol its operation from start to comple- 
tion. 

To a notable extent these control pro- 
visions are purely inter-operational in 
character, rather than those which re- 
quire manual checking, mechanical proof 
runs, or other expensive duplications of 
labor—and they are likewise immediate, 
positive controls which should prevent 
undetected error or irregularity in the 
execution of primary operations through- 
out the system. 
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The Central Control Unit—or units— 
where local circumstances render subdi- 
vision preferable—is the basic provision 
set up to insure that transactions of all 
classes shall start absolutely right and 
that subsequent operations essential to 
their proper and complete accounting 
shall be consummated in due course. 

One feature of this Control Unit set-up 
is the centralization of all functions and 
duties relating to control in a small group 
of selected personnel. Another feature 
is its employment of a unique combina- 
tion of multiple ticket and punch card 
principles to both actuate and control all 
classes of departmental operations, such 
as: 


A. Visible Index Card Control of Pre- 


punched Account and Security Name 
Master Files. 

. Ticket System Control of Corpus and 
Miscellaneous Transactions. 

. Visible Diary Card Control of Per- 
iodic Transactions—supplemented by 
Punch Card Diary File. 

D. Income Receivables Control. 
E. Supervision of Trust Record and Gen- 
eral Files. 


Mechanics of Master File and Transaction 
Control 

Visible index cards in duplicate sets 
are provided for the codification of ac- 
count and security names, numbers, data 
common to each account or security issue, 
numeric indications for sorting by classi- 
fications, etc. The first is a Security 
carrying complete description of the se- 
curity and coded data as in Exhibit B. 
Exhibit C illustrates an index card used 
to assign security code numbers accord- 
ing to alphabetical sequence.) 

The original serves as_ instruction 
media for setting up the Master File 
Punch card, thence the basis for verifica- 
tion of its correct set-up, thence as Vis- 


EXHIBIT “B” 


SECURITY MASTER CARD—CODED DATA 
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ible Index Reference File of accounts or 
of items and issues held. 

The duplicate security card provides 
the Investment Analysis division with a 
reference file of all issues held by trust 
department for continuous general review 
purposes—with special analyses of trends 
by classes of issues to be made from 
lists tabulated from Master Punch Cards, 
sorted by Class controls. 


Corpus and Miscellaneous transactions 
—comprising approximately 15% of all 
departmental transactions—are actuated 
by manually typed multiple ticket sets. 

Separate sets are designed for each 
main class of transaction to provide at 
one typing all advice, entry, reference 
and control media required to properly 
account for the respective class of trans- 
action. 

Under the set-up of this tabulating 
system, ticket forms and preparation pro- 
cedures can be greatly simplified and the 
labor of preparation materially reduced. 

Except for a limited class of entries, 
70% to 80% of all description and data 
necessary to carry the transaction is sub- 
sequently obtained from  pre-punched 
Master Cards and, bear in mind, the uni- 
formity and accuracy of this punch card 
information is definitely established. 

The remaining description and data 
can be assembled and typed directly to 





the proper ticket set, in most instances. 
Special instruction tickets are not re- 
quired since all necessary data is obtain- 
able from available sources, for example, 
—brokers statements copies of receipts, 
or lists issued when property is received 
or distributed, etc. 

Ticket copies, thus purchased to ac- 
tuate transactions, are subsequently em- 
ployed to set up the following major con- 
trols: 

(1) Property Control: 

(a) Customer or Deliveree, (b) 
Securities Cage, (c) Securities 
Vault, (d) Audit Control. 


(2) Accounting System Control. 
(3) Audit Control of Accounting Sys- 
tem. 
(4) Control of Tax Basis Costs and 
Loss or Gain re Sales. 
(5) Control of Transaction Punch 
Cards covering Periodic Duties. 
The remaining 85% of all transactions 
—those originated by periodic recurring 
duties,—including income receivables, re- 
mittances, amortization, commissions, 
etc., are actuated by “transaction punch 
cards”, automatically selected and repro- 
duced from pre-punched cards, the abso- 
lute accuracy of whose data is pre-estab- 
lished. 
All of the various punch cards from 
which these transaction cards are created 
are originally set up with alphabetic and 
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A NEW IDEA IN TRUST DEPARTMENT SERVICES 
FOR 
PEOPLE OF MODEST MEANS 


Open your trust facilities to more persons and increase trust department 
rofits by using the Time Series of Carrying Power and Income 


uilder’s Trusts. 


Remarkably low cost of operation. 
We organize the installation and counsel the operation of this new 


department for you. 
Inquiries invited. 


LENDERS RESEARCH SYNDICATE 


504-11 West Monument Building 


DAYTON, OHIO 








numeric fields designed to enable the dup- 
licated cards to be used as transaction 
cards,—and the remittance, amortization, 
commission, etc., transaction cards thus 
produced are subject to control of Visible 
Index Card Diary Files with provision 
made to account for varying periodic 
amounts as in the case of remittance of 
net income balances. 


Control of Accounting—Printing System 

Transaction tickets and transaction 
punch cards are utilized as the natural 
basis to pre-establish an absolute control 
over the entire tabulating production sys- 
tem. 

They are routed at the proper time by 
the Control Clerk to a Settlement Teller, 
sorted by cash and general ledger invest- 
ment classifications, entered and de- 
scribed on the settlement sheet at an ar- 
bitrary close of business daily. 

“Cash items”—issued or received—are 
handled by a Teller, entered to various 
bank account registers, and the totals 
forwarded to the Daily Statement. 

The Daily Statement operates to estab- 
lish a daily trial balance between all en- 
tries made to the Daily Settlement and 
those subsequently made by the electric 
accounting system. 

From the Settlement Teller all transac- 
tion tickets and transaction punch cards 
proceed to the punch card operator where 
the tickets are immediately translated in- 
to transaction punch cards; thence all 
transaction punch cards are sorted by 
classes, tabulated, and the class totals 


balanced against the respective Settle- 
ment totals. 

Under certain conditions it will be pre- 
ferable to shift the above procedure to 
translate all transaction tickets into 
transaction punch cards, thence to auto- 
matically sort and tabulate transaction 
punch cards to create the Daily Settle- 
ment—but under either procedure, the 
important point is that no transaction 
enters the tabulating system of account- 
ing—printing, except under established 
control. 

There are three distinct phases of the 
system by which all accounting and sta- 
tistical records and reports are printed. 


1. Punch Card System. 

2. Automatic selection and sorting of 
Punch Cards. 

3. Electric Accounting 
System. 


and Printing 


Mechanical Equipment 


A trust department of around 1000 ac- 
tive accounts would require the rental of 
the following machinery: 


Two Duplicating Printing Punches. 

One Horizontal Sorter with group se- 
lector and card matching devices. 

One Electric Accounting Machine with 
Summary Punch attachment. 


This would entail an annual rental 
charge of approximately $6500., includ- 
ing a service charge for the production 
of income receivable transaction cards by 
Reproducing Punch. 
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Against this annual rental charge, 
however, there is a direct offset of 
around $3000., on account of deprecia- 
tion and interest on the capital invest- 
ment in mechanical equipment that other- 
wise would be required. 

This equipment, if the system is per- 
fectly installed, should have a conserva- 
tively estimated surplus capacity suffi- 
cient to absorb 30 to 35% additional 
transaction volume—a capacity which if 
desired could be immediately utilized to 
cover the accounting requirements of 
other departments of the bank. 


Punch Card System 

The set-up of its punch cards measures 
the degree of satisfaction obtainable 
from any tabulating system of account- 
ing—a fact which is particularly true 
for trust department accounting. Mal- 
feasance, nonfeasance, or misfeasance in 
planning the original set-up of a Trust 
Punch Card System impose limitations 
to the scope of potential capacity which 
can only be remedied by a complete new 
start. 

A set-up which will cover all objectives 
successfully requires a combination of 
the following prerequisites: 


A. An accurate appraisal of trust ac- 
counting essentials. 

B. A painstaking determination of all the 
objectives which can and should be 
covered. 

C. An extensive technical knowledge of 
tabulating equipment, and the princi- 
ples of its operation, in order to cor- 
rectly set up the alphabetic and nu- 
meric fields and the accounting and 
sorting controls necessary to cover all 
of the accounting-printing objectives. 


One of the underlying characteristics 
of trust accounting is the fact that each 
new corpus transaction sets up—either 
immediately, or subsequently—a series 
of related operations, and that for the 
entry media required to actuate each of 
these successive operations, a large part 
of the essential data is constant, with the 
remainder of the data and the accounting 
and sorting controls, variable by indivi- 
dual operations. This fact largely de- 
termines the set-up of this particular 
punch card system, and the mechanics 
selected therefor. 
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This system, regardless of transaction 
volume, employs punching machinery 
which has the capacity to create the 
necessary series of transaction punch 
cards, one from the other by duplication 
of the fields representing constant data, 
and the simultaneous key punching of 
the variable data necessary for other 
fields. As a result, from 70 to 80% of all 
transaction punch card data is automa- 
tically duplicated with a positive assur- 
ance of accuracy and uniformity, while 
the balance—mainly par and dollar con- 
trol amounts—although manually key- 
punched from instructions given by 
transaction tickets, is subjected to me- 
chanical verification by class totals be- 
fore the transaction cards are used for 
any accounting purpose. 

Also, it should be understood that the 
type of electric punching equipment 
specified has the capacity not alone to 
punch the actuating holes in the proper 
columns, but to simultaneously print at 
the head of each column a correct alpha- 
betic or numeric interpretation of the 


holes(s) punched in the respective col- 
umn—in other words, each punch card 
exhibits a visible record of its contents 
which facilitates verification, handling, 
sorting, or filing, if and when required. 


Preparation of Punch Cards 


The Account Name Master Cards are 
manually key-punched from instructions 
given by the visible index card control 
previously mentioned as originated by 
the Control Clerk whenever a new ac- 
count is opened—one master punch card 
only per account filed numerically and 
also alphabetically by accounts. The ab- 
solute correctness of punching is man- 
ually verified by the Unit Supervisor, 
Control Clerk, or other dependable party. 

The Security Name Cards—one for 
each issue held—except that a special 
file with multiple cards are maintained 
for all issues on the Investment Com- 
mittee’s “approved list’”—are similarly 
prepared, verified, and filed. 

As each new corpus transaction occurs 
and the transaction tickets reach the 
punch card operator, the Investments 
Punch Card is the first transaction to be 
prepared. 
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If a new holding by the account, this 
transaction card is prepared by duplica- 
tion of data on Account Name and Se- 
curity Name Master cards plus the key 
punching of par and dollar amounts. If 
an addition or deduction from an issue 
previously held by the account, however, 
the transaction punch card is prepared 
by duplication from the previous balance 
Account Ledger Card; the Account Led- 
ger Card stamped on face with date, and 
subsequently used as the old balance card 
when making the “Asset Ledger” Blotter 
and Ledger Card runs—an important 
provision which will be later explained. 

Next, the “Principal Cash” transaction 
card is duplicated practically 100% from 
the newly prepared Investments card. 
Under the usual Massachusetts practice 
of running the Investments and Principal 
Cash accounts on the same ledger sheet 
per trust, it is unnecessary to create this 
separate Principal Cash card for the rea- 
son that it is entirely possible to make 
the investment card dollar amount field 
print and register simultaneously as a 
debit to Investments and a credit of like 
amount to Principal Cash and vice 
versa. ) 

The Income Cash transaction card is 
duplicated from the respective Invest- 
ment card except for the key punching 
of the amount of interest paid or received 
and certain one column controls. 

At this point, all of the newly prepared 
cards are automatically sorted by class 
and debit or credit controls; tabulated, 
and the group totals balanced with the 
respective Daily Settlement totals—or if 
the alternate procedure is specified, are 
tabulated direct to create the Daily Set- 
tlement, and the original transaction tick- 
ets are balanced thereto. 

Transaction Punch Cards covering 
every entry are now ready to actuate the 
Accounting-Printing system, but let us 
digress here to explain the preparation 
and set-up of the Account Ledger, Prop- 
erty Ledger, Punch Card Files, Tax, Per- 
iodic Duties Diary Cards, etc. 


A. Account Ledger Punch Cards—one 
for each issue held by each account 
filed by security code number behind 
the respective account name card— 
are designed as balance cards to re- 
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cord the current par and dollar book 
value of each issue held. 

If a new issue is received for any 
account, the new ledger card is 100% 
duplicated from the Investments 
transaction card at once. If a change 
occurs in an issue previously held, the 
new Account Ledger Card is subse- 

. quently prepared by duplication from 
the previous Ledger card of all fields 
except par and dollar balance amounts 
which are key-punched simultaneously 
from the respective printed balances 
shown by the Asset Ledger Blotter. 
All new and all changed (closed) Led- 
ger Punch Cards are then tabulated 
to verify the correctness of the key- 
punched data and to create a Blotter 
record of daily changes in the Ledger 
Cards. 

. Property Ledger Cards—one punch 
card for each item of property or se- 
curity issue held by any accounts, 
filed by account code number behind 
the respective security name punch 
card—are practically 100% duplicated 
from the respective Account Ledger 
Card, except that provision is made 
to duplicate the Account Name in the 
alphabetic name field in lieu of the 
Security Name indications punched in- 
to that field of the Account Ledger 
Card. 


. Income Receivable Transaction Cards 
can be produced by several different 
mechanics, with the preferable pro- 
vision dictated by the tabulating 
equipment set up to handle local 
transaction volume, 

(a) By Duplicating Printing Punch 
from either Account Ledger or 
Property Ledger Punch -cards 
automatically selected by due 
date, or by record date as pre- 
ferred. 
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(b) By Duplicating Punch and Inter- 
preter as cited by (a) above. 

(c) By Reproducing Punch and In- 
terpreter from the Property Led- 
ger Punch Card File. 

N.B.—In cities where a Service 
Bureau is maintained the 
Income Receivable Cards, 
unless volume is’ very 
great, can be produced by 
the Service Bureau month- 
ly, more economically than 
by either of the alterna- 
tive methods. 


D. Tax Card—This punch card, designed 
to automatically account for principal 
loss or gain on securities sold, is dup- 
licated from each Investments trans- 
action punch card, with fields which 
cover its objectives. The fields re- 
quired to cover this particular objec- 
tive leave vacant fields available to 
permit the Tax punch card to serve 
other objectives—for example, in one 
set-up, through the use of these va- 
cant fields, this Tax Card is likewise 
made to serve the purpose of prepar- 
ing the Monthly Reports required by 
the Investment Committee as a basis 
for ratification of Buy and Sell trans- 
actions. 

. Diary Punch Cards covering all per- 
iodic transactions—Amortization, Re- 
mittances, etc., are similarly prepared 
by duplication of certain fields from a 
related transaction punch card plus 
key-punching of other fields from in- 
struction originated by the Control 
Clerk via visible index cards similar 
to those cited as used in connection 
with the control of punch card Mas- 
ter files. 

. Central Address Punch Card Files of 
Account and Beneficiaries names, etc., 
are similarly set up and likewise pro- 
vided with numeric fields controlling 
automatic selection by classes and by 
due dates coincident with the due 
dates of remittances, statements, ac- 
counts, etc. These advices permit 
mailing remittances, statements, etc., 
in window envelopes at a material 
saving in labor. 


Pennsylvania Legislation 
Affecting Trusts 


Carl W. Fenninger, president of the 
Pennsylvania Bankers Association, in an 
address before the Clearfield County 
Bankers Association last month on “Taxes 


and Bank Officer Certificates” stated 
that the farm-mills tax which has been on 
the statute books for some time is actual- 
ly a tax on income although ostensibly 
it is a tax on capital. Therefore when 
the tax is figured in relation to income 
from an investment, it is sometimes found 
to be extremely unfair and out of pro- 
portion. The old tax had a tendency to 
drive business to other places; and in re- 
cent years the movement of funds into 
other states have increased. It would 
seem, he said, that any tax having this 
effect would be removed as soon as it 
was possible. The increase of the per- 
sonal property tax to five mills, he said, 
“has accelerated the flight of capital from 
Pennsylvania, and those of us who are as- 
sociated with institutions in the larger 
cities near the border lines of other states 
know from experience that this flight of 
capital is not just a dream, but is an ac- 
tual fact. We also know that banking 
and trust institutions in other states are 
actively “after” business in Pennsylvania. 
How many millions of dollars of trust 
business have gone out of the state since 
the increase in the personal property tax 
we do not know, but from the informa- 
tion we have the amount is large.*** 

“With the development of adequate ar- 
rangements for the collection of this tax, 
it has become one which can be used as a 
means of increasing state revenue at com- 
paratively small expense and with very 
considerable certainty of collection. Con- 
sequently the emergencies confronting the 
present Legislature have resulted in the 
consideration of an act known as House 
Bill No. 27, which has for its object the 
increase of the personal property tax for 
state purposes from one mill to four mills. 
*** Tf this act goes through it means 
that the tax will be about 23 per cent of 
the income from a 3% per cent bond sell- 
ing at par. 

“Unless something unusual happens this 
act is likely to be passed by the Senate 
and we will then be faced with the new 
tax. It not only will affect individual 
holders of securities but it will affect 
seriously all of those corporations having 
unlimited tax covenants in their inden- 
tures. An official of one of the large 
coal companies told me that if the act be- 
came a law it would cost his company 
about $120,000 a year. While the tax is 
an emergency one, and is supposed to 
continue for one year only, we know per- 
fectly well that when taxes are once on 
the books it is rather difficult to remove 
them.” 





Are Smaller Trust Departments Profitable? 


Comparisons Between Growth of Volume of 
Assets, Income and Expenses 


JOHN J. DRISCOLL, JR., and JOHN I. MILLET 
Driscoll, Millet & Company, Philadelphia, Pa. 


Editor’s Note: The fallacy that operations of a trust department 
become profitable in proportion as the volume of assets increases, is 
clearly illustrated in the results of examination of over 300 trust depart- 
ments. A minimum volume of $3,000,000 is suggested as necessary, 
however, to maintenance of a properly functioning trust unit, with the 
indication that this is conditioned on confining services of small depart- 
ments to those not entailing discretionary powers, complicated account- 
ings or expert investment management. Earnings data is presented over 
a fourteen year period for a department found to be typical of those 


analyzed by the authors. 


T is felt that the function of trust 

business is something more than the 
making of mere dollars and cents; a real 
service is being rendered to the commun- 
ity. In this modern world the opera- 
tions of corporate fiduciaries is a prac- 
tical necessity. On the other hand, the 
profitable operation of trust departments 
is essential if trust business on its pres- 
ent scale is to survive and maintain the 
necessarily high standards of _per- 
formance. No profession, no business, 
can continue to live and expand unless 
properly compensated for the time of the 
persons engaged, as well as for the risk 
or responsibility assumed. 


It is hardly fair to expect the direc- 
tors and the stockholders of a bank to 
incur the liabilities, which sometimes do 
materialize, and to assume the responsi- 
bility of conserving and investing mil- 
lions of dollars of other people’s money, 
just for the sake of serving the public in 
a fiduciary capacity. Yet this is being 
done in hundreds of banks. 


The stockholders of a bank are entitled 
to a fair return on trust business, just 
as they are on banking, safe deposit ser- 
vice, etc. Then too, unless such depart- 
ments are profitable the proper salaries 
cannot be paid to the individual engaged 
in this work, nor will the proper type of 


men be attracted to this field. Undoubt- 
edly there can be no argument as to the 
need of a profit in the trust department. 


Gross Income and Net Profit Distinctions 

There is some argument as to whether 
or not the average trust department is 
being operated at a profit. On the basis 
of many detailed surveys there is no 
question in our minds but that the aver- 
age trust department is not being oper- 
ated at a profit. This applies to many 
large trust departments, as well as prac- 
tically all small ones, although the larger 
departments in the larger cities, because 
of the size of the appointments can and 
do show a profit, though not always com- 
mensurate with the risks and responsi- 
bilities involved. 

To concentrate on the operation of the 
smaller trust departments, it is an easy 
matter to say that such departments are 
not profitable. However, as far as is 
known there are no figures generally 
available to show the effect on profit and 
loss of operating a small department over 
a period of years; therefore most state- 
ments made as to the loss incurred by 
small departments, or their profitable- 
ness are based on isolated cases and not 
on a definite study. 

During the past nine years, the oppor- 
tunity has been afforded to us to ascer- 
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tain the complete cost and the profit or 
loss on 314 trust departments of varying 
size and type. Of this number 102 de- 
partments had trust assets of less than 
$5,000,000, the majority centering around 
assets of $2,500,000. These studies have 


given us an insight into the conditions 
under which these departments are or- 
ganized, the purpose which they serve 
in the community, the methods of opera- 
tion, the dangers involved and the effect 
on the earning power of the bank. 


Invariably it is the practice of most 
trust departments to refer to gross fees 
and commissions when talking about 
their department, and unfortunately to 
consider the possibility of expansion and 
expenditures from this angle. The larger 
trust departments have been no exception 
to this habit, but the smaller trust de- 
partments are more addicted to it. The 
comparison of gross fees from year to 
year has created a false impression that 
because they have increased tremendous- 
ly since the inception of the department, 
that a profit must exist. On the con- 
trary, we know that expenses have a ten- 
dency to increase at a much faster rate 
than income, and under present condi- 
tions there is little possibility of income 
catching up with expense, except in those 
years in which there have been unusual 
fees of some kind, large enough to push 
the department over the top. It may be 
stated definitely that the small depart- 
ment must rely on such items in order to 
show a profit. 


Overextension of Trust Facilities 

The formation of a majority of trust 
departments has come about as the result 
of a statement by some neighboring bank 
of the various trust fees which they have 
received. This created an urge on the 
part of the other banks to get some of 
this profitable business, with the result 
that a trust department was formed. 
That this is so, can be readily proven by 
the fact that in many of the smaller 
towns and communities as many as three 
and four departments now exist, and the 
records will show that generally they 
were formed one right after the other. 


From this it is evident that many such 
departments were not organized primar- 
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ily for the purpose of fulfilling a definite 
function to the public, but for the pur- 
pose of increasing the earning power of 
the bank, or for strictly competitive rea- 
sons. The first purpose of providing 
trust service for the public has been ac- 
complished, but there is considerable 
doubt as to the increase in earning power 
as a result of these actions. 


The result of this in many instances. 
has been an oversupply of trust service. 
That is, the eventual trust business in 
the section served is often not sufficient 
to warrant the operation of more than 
one department, or two at the most. In 
many cases, no facts are available, nor 
have steps been taken to ascertain the 
business which is or which should be 
available for corporate fiduciaries in a 
given area. The handling of trust busi-: 
ness is pretty much a matter of personal 
service either by the officers, or clerks, 
and unlike regular banking or general 
business, the mere increase in volume 
does not mean a reduction in the cost of 
handling of the different functions. On 
the contrary, as more responsibilities are 
assumed in handling larger amounts, ad- 
ditional steps to insure safety, accuracy 
and perfection are necessary. 


However, there is what might be 
termed the minimum amount of business 
which can be handled by the smallest 
complete operating trust unit, for the 
purpose of functioning properly. This 
is, in our opinion, approximately $3,000,-- 
000. of trust assets, but naturally will 
vary depending with the type of com- 
munity. Trust assets, as referred to in 
this discussion, include funds of estates, 
guardianships, testamentary and living 
trusts. Custodianships were found to be 
a negligible factor and there were no 
corporate trusts. In many areas be- 
cause of the number of banks now pro- 
viding trust service, none of them can 
hope to acquire such a volume, unless 
considerable wealth is created in these 
particular areas, and that may take a 
generation or two to accomplish. Many 
such departments would do better in such 
cases to discontinue their trust depart- 
ments, but only one bank that we know 
of has taken such a step. 
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When Expenses Outstrip Growth of 
Business 


It may be interesting to trace the his- 
tory of a small trust department to see 
the manner in which the false impres- 
sion of profitableness is created, and how 
the expenses keep gradually increasing. 

A study of the early life of most trust 
departments indicate that at the time it 
is formed only a little trust business is 
on hand, and what work is required is 
done by one of the bank officers in his 
odd moments. As the department grows 
and more business accumulates, an in- 
creasing amount of the officer’s time is 
required, and sooner or later all of his 
time is devoted to trust work. At this 
point the department is usually a profit- 
able factor, even after charging all of 
the costs against it. If the department 
could stay at this point and in some of 
the smaller communities it has, it will 
show and continue to show a small profit. 
However, such a department is not a 
complete trust unit and is not equipped 
to handle all of the problems which may 


arise in fiduciary work. Such a depart- 
ment is essentially a side-line depart- 
ment of the bank. The risks and re- 
sponsibilities assumed are small, and the 
technical skill and supervision required 
in a complete department is not made 
available. 

Eventually the urge to make the de- 
partment even more profitable, based in 
most cases on the collection of gross fees, 
gets under way, more business is ob- 
tained, and eventually an assistant to the 
officer is needed to handle the detail rou- 
tine. At this point, the department in- 
variably shows a loss. As the depart- 
ment grows, the handling of records and 
operating details require the services of 
one or more clerks. At this point we 
have a complete operating trust unit, and 
the profit has completely disappeared, ex- 
cept in those years in which the depart- 
ment is lucky enough to handle a-sizeable 
estate, which does occur more or less 
periodically. It is evident therefore, that 
a ‘profit cannot be earned by regular 
operations, but rather through the hand- 
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ling of estates. An actual case which is 


fairly typical reflects the following rela- 
tionships between fees and expenses, 
from the year in which the department 
was organized to the point at which it 
became a complete operating unit: 


1922 1923 
$3816. 
2215. 


1601. 


Year: 


Expenses 


Profit or Loss _.. 1125. 


The expenses charged against the 
Trust Department include all of the di- 
rect salaries, stationery, telephone, ma- 
chine maintenance, dues and subscrip- 
tions directly incurred by the Trust De- 
partment. In addition, they include a 
proper portion of the Directors’ Fees, the 
time of bank officers used in investment 
work, as well as the time of anybody in 
the Banking department used at times 
for trust work. In addition, a proper 
charge is made for the rental of the space 
used by the Trust Department, as well as 
depreciation on the furniture, machines, 
etc. used by them. Direct advertising of 
the Trust Department is included, as well 
as the proper proration of group and 
blanket bond insurance. 

In some of the smaller towns the pic- 
ture of the trust department will con- 
tinue to go on and on as indicated; in 
others where the department is growing 

1929 1930 1931 
$8,273. $6,286. 

7,847. 


Year: 


Expense 
Profit or 
—1,561. 


there are steadily increasing expenses, 
but an income factor that does not in- 
crease in the same proportion. The 
studies definitely reveal that fees as 
executor and administrator are required 
to show a profit, and as opportunities for 
such business do not exist in the smaller 
communities, as compared with the 
larger cities, the possibilities of a con- 
tinuously profitable department are rath- 
er remote. The modern tendency to 
create living trusts is also having its ef- 
fect of reducing the fees which may be 
expected from estates. 

To return again to the matter of judg- 
ing a department by the amount of gross 
fees received, it was the practice of this 


$11,293. 
10,372. 


921. 
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particular bank to state their trust de- 
partment had produced an income of 
$4230; $3920, etc. all expenses of opera- 
tion being charged to the expense of 
operating the bank. Naturally such fig- 
ures were impressive and lead to further 


1924 1925 1926 1927 
$4230. $4492. $3920. $5312. 
3610. 4840. 4980. 4762. 
620. —348. —1060. 550. 


steps in the development of such a sup- 
posedly profitable function. 


Analysis of Typical Small Trust Department 


Quite often it has been stated by bank- 
ers: “Well, if our trust department is 
not now showing a profit, it will as the 
department grows and our fees increase.” 
But again this is a fallacy, for as stated 
previously, while fees do increase ex- 
penses increase in a much greater pro- 
portion. Just in case this might be con- 
sidered a passing statement without 
foundation in fact, the statement of this 
same trust department for later years is 
given below. These sets of figures are 
not unusual and can be matched by 
scores of others. Judging by the 102 
trust departments which we have studied 
of this particular type, they may be con- 
sidered as fairly typical of the results 
being attained: 


1932 1933 
$5,494. $9,020. 
9,162. 9,395. 


1934 
$15,108. 
9,936. 


1935 
$ 9,555. 
10,287. 
—3,668. —375. 


5,172. —732. 


Grouping all of the operations for this 
particular seven year period reflects the 


following: Annual 


Average 
$9,289. 
9,204 
85. 
During this same period the trust as- 
sets had increased from $854,000. to 
$2,050,000. as follows: 

$ 854,600. 

905,900. 

925,600. 


Total 


Expense 
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Incomparability of Compensation and 
Responsibility 

A study of the fees received reveals 
that in 1929, 1931 and 1934 the higher 
fees were the result of executorships. 
During 1931, 1932 and 1933 there was a 
decline in fees on trusteeships because of 
the lower income received by beneficiar- 
ies. An attempt was made to offset this 
by a reduction in salaries of 20% which 
still is in effect. When salaries are re- 
turned to their former level which will 
probably occur during 1936 there will be 
an approximate increase in expenses of 
$1300. With this exception it may be 
seen that expenses are constantly increas- 
ing and will continue to do so. 


Lest it may be thought that this de- 
partment has now reached the point at 
which it should make money, they are 
now faced with the necessity of engaging 
another officer to handle investment 
supervision and other duties which can- 
not be handled with satisfaction by the 
present staff. This will mean a sizeable 
increase in expenses and the possibility 
of a really profitable trust department re- 
cedes further and further away. 


As it is, this particular institution has 
been carrying the responsibility of hand- 
ling from $854,600. to $2,050,000. for a 
period of 7 years for an average annual 
return of $85.00. One trifling mistake 
might easily involve a surcharge which 
would absorb completely the small profit 
which has been made. 


Similar figures on another trust de- 
partment with present assets of $2,688,- 
000. reflect an average annual loss for an 
8 year period of $276. Still another re- 
flects an average annual profit of $131. 
for a 6 year period, while another re- 
flects an average annual loss of $683. for 
the same period. 


This article should not be considered 
as a brief against the small trust depart- 
ment, but merely a statement of facts 
based on definite knowledge. It does in- 
dicate that a problem exists in the case 
of the smaller department, and that with 
the increasing demands on the corporate 
fiduciary in the way of necessary invest- 
ment supervision of a kind entirely dif- 
ferent from that in effect five or six 


Careful management 


conservative 
policies 
and strict 
adherence to 
sound banking 
principles 


since 1886 
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years ago. The additional and more de- 
tailed records required by supervising 
authorities, and the ever-increasing bur- 
den of tax returns and tax data, make ac- 
tion of some kind a matter of pressing 
importance. 


Government and Business 


“Under the New Deal impractical theor- 
ists, some with no practical experience 
whatsoever, have been telling business men 
how to run their affairs. That is not the 
province of government, nor should the gov- 
ernment engage in the banking business. 
This is precisely what it is doing, for the 
Reconstruction Finance Corporation owns 
6,000 of our banks. 


“This government has a lot of work to 
do, but it should not go poking its nose into 
private business. 


“The banking holiday was uncalled for, 
and with a large proportion of the gold in 
the world in our possession there was no 
necessity for our going off the gold stan- 
dard and repudiating our debts. 


Carter Glass, U. S. Senator from Virginia 
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MANUFACTURERS 
TRUST COMPANY 







Condensed Statement of Condition as at close of business 
June 30, 1936 








RESOURCES 


Cash and Due from Banks ...... $129,183,071.96 


U. S. Government Securities ..... 257,425,861.88 
(Includes Bonds Guaranteed by the United 
States Government) 





















State and Municipal Bonds...... 22,376,459.34 
Stock of Federal Reserve Bank ... 1,936,050.00 
ee SOO goo ooo we re a's 55,107,396.43 
Loans and Bills Purchased ...... 191,048,689.94 
SINE cay, Gh 6) lace ia @ & @a awe 24,190,644.19 
Pe EEN, no <a G's 6 wow oe 14,655,700.00 
Other Real Estate Equities ...... 4,898,461.34 






Customers’ Liability for Acceptances 17,704,504.20 
Accrued Interest and Other Resources 3,016,655.35 


$721,544,494.63 







LIABILITIES 
co oseesseceoes «+++ $ 32,935,000.00 












Surplus and Undivided Profits.... 14,007,251.75 
INE (oa: 02 aha s eeere:@ ace 25,000,000.00 
I a, ax eh vei Gu Acie apenas tla -  17,132,085.49 
Dividend (Payable July 1, 1936) .. 823,375.00 
Outstanding Acceptances ...... ‘i 18,335,507.76 
ED sce oe os ceosccoces Gio snereee 






$721,544,494.63 






HARVEY D. GIBSON, President 







Head Office: 55 Broad Street, New York City 













Member Federal Reserve System 
Member New York Clearing House Association 
Member Federal Deposit Insurance Corporation 





















Pitfalls for the Non-Professional Investor 


Major Abuses in Security Distribution— 
Past and Potential. 





DR. JULES BACKMAN, Consulting Economist, and G. G. STRAIM 





HE pitfalls which beset the path of 

the non-professional investor are 
many, and the more dangerous because 
often in seemingly attractive masquer- 
ade. Perhaps none are so important as 
those set up by the unscrupulous stock 
promoter and the security manipulator. 
The average person, with funds to invest, 
rarely realizes that although he may be 
a success in his own particular business 
—steel, contracting, retailing, profes- 
sional work, etc.—he is a “babe in arms” 
when it comes to handling investments 
in securities. This statement has been 
given ample proof by the legion of suc- 
cessful business men who have lost for- 
tunes when they tried to handle their in- 
vestment without the aid of competent 
advice. 

The ten year period from 1920 to 1930 
was featured by many abuses in security 
selling and may be considered in the fin- 
ancial history as the period of “security 
debauche.” Although many of these 
abuses have been curbed under the Se- 
curities Act and Securities Exchange 
Act, they have not all been completely 
eliminated and at the first sign of laxity 
on the part of the SEC, it seems fairly 
certain that many of them will crop out 
anew and cause unwary investors to lose 
millions of dollars. A review of the more 
prominent devices used by security pro- 
moters should indicate to investors both 
the necessity and advisability of seeking 
a competent trust company, investment 
counsellor, or other responsible agency to 
help him manage his funds. 

The abuses may roughly be divided in- 
to two classes, namely those relating to 
new security issues, and those encoun- 
tered in the distribution of old securities. 
The abuses relating to new issues are 
many and varied as to nature and degree. 


a 
However, the most important and most 
prevalent of them may be divided into 
three classes, namely, selling abuses, 
abuses involving fraud, and finally those 
abuses arising out of corporate laxity and 
mismanagement. 


Selling Abuses 

The schemes developed under high- 
pressure salesmanship were frequently 
very clever. Many, however, were quite 
obvious and should have been recognized 
—but the public refused to do so then 
and will probably fail to do so in the 
future. Ignorance, for some, was tem- 
porary bliss. 

“Sucker lists” were frequently used in 
the sale of new issues, especially those of 
a fraudulent or inherently weak nature. 
Sucker lists contain names of men and 
women inexperienced in the purchase of 
securities. These people are approached 
by high pressure salesmen, who first flat- 
ter them into an undue sense of their 
own importance by offering to let them in 
on the “ground floor” and then, of course, 
unload on. them questionable securities. 
Strange as it may seem, it has been found 
that a person who suffered losses from 
being on one sucker list rarely learns his 
lesson—he is usualiy the easiest one to 
trap again in some other “sure-fire mon- 
ey-making venture.” It is to these easy 
victims, too, that the professional “re- 
loader”, who having knowledge of the ap- 
proaching bankruptcy of a corporation, 
would, for a commission of 50%, or there- 
abouts, sell the balance of the unissued 
stock of the corporation, as well as that 
of insiders, to naive investors. 

Another practice frequently resorted 
to by high-pressure salesmen is that of 
“switching.” This is accomplished eith- 
er through special invitations to partici- 
pate or through the use of scare letters. 
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The latter refers to letters which ques- 
tion the merit of securities already held 
by the investor. Invariably, holders of 
good securities, who are thus confront- 
ed, turn them over in exchange for 
equities of a questionable character; the 
only gain in the transaction being in the 
pocket of the person suggesting the 
switch. 


Two other devices were frequently 
adopted in order to aid salesmen: tipster 
sheets, and the use of prominent names 
as “come-ons.” The use of tipster 
sheets (mainly in connection with fraud- 
ulent securities) is probably one of the 
more subtle and most vicious means used 
to peddle securities. One of the best 
known operators, who used the tipster 
sheet to sell worthless securities, was 
George Graham Rice. Through his 
“Teonclast’’, he peddled off millions of dol- 
lars in the Idaho Copper Mine which he 
supposedly operated and which Federal 
investigators found to be brush grown, 
abandoned wastelands. 


In tipster sheets, many of which are 
prepared like regular newspapers, the 
operators extol highly the securities 
which they are interested in peddling. 
The procedure is frequently something as 
follows: First, the “sheet” points out the 
strategic position of a certain industry, 
then hints are given that those preparing 
the “sheet” have uncovered a “special sit- 
uation” in that industry, and that they 
hope to be able to let a few subscribers 
get in on the “ground floor.” At the 
same time, the phenominal success 
achieved by some other company in the 
industry is described and the security 
which the operator is interested in selling 
is described as being even a better “sit- 
uation” in which to invest. Auxiliary 
methods, including long distance phone- 
calls, promotional letters, personal calls, 
etc., are used to complete the selling job. 


Tipster sheets are also used to help 
dispose of old securities and as an aid to 
pool manipulations. The editors of these 
sheets recommend securities, which they 
know are being manipulated. For such 
“cooperation” they usually receive either 
an option upon a block of the manipulated 
stock or an outright cash payment. It 


was through the medium of these tipster 
sheets and many of the so-called legiti- 
mate financial columns in newspapers 
and magazines that false rumors con- 
cerning particular securities were start- 
ed and called to the attention of unwary 
speculators or investors in the hectic 20’s. 
That tipster sheets are still published, de- 
spite the SEC, was indicated by the re- 
cent exposé of the National Investment 
Transcript Inc. in Camden, N. J. When 
the SEC investigated this “sheet” it 
found that it had thousands of subscrib- 
ers and that it used high-pressure sales- 
manship in selling worthless securities. 
Although the SEC finally enjoined the 
sale of these securities, the editor con- 
tinued to publish the paper, thus indicat- 
ing apparently that the SEC had no pow- 
er to force its suspension. 


The second device mentioned above, 
namely, the use of prominent names as 
“come-ons”, can be used either in the sale 
of fraudulent securities or those which 
may have had some merit at the time of 
issuance. This device may take several 
forms. In some cases, a reputable bank 
is used as a registrar, transfer agent, or 
even as trustee under bond issues, and 
this connection is publicized as an indi- 
cation that the bank is behind the se- 
curity. Trustees must be particularly 
careful to guard against this unwarrant- 
ed use of their name. In other cases, so- 
cially well-known individuals (or their 
sons), are placed upon the Board of Di- 
rectors of the company whose securities 
are being sold and this connection is pub- 
licized to give an air of respectability to 
the enterprise. In other instances, peo- 
ple nationally prominent are given stock 
in the company and their name is then 
used with or without permission as a 
basis for selling additional securities. 
An excellent example of this type of 
abuse was the gift of 1,000 shares of 
class B stock to Clarence Chamberlin by 
the Crescent Aircraft Company which 
later advertised that Chamberlin oper- 
ated the company. Before the famous 
aviator had noticed that things were not 
right, the company had disposed of 
$500,000 of worthless stock. In other 
cases, usually in smaller towns, an ef- 
fort is made to sell or give stock to a 
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locally prominent individual whose par- 
ticipation is then mentioned, in an effort 
to attract large purchases by his fellow- 
citizens. 


The habit of “beating the gun” can 
also be mentioned in connection with 
selling abuses. “Beating the gun” de- 
scribes the practice of getting advance 
orders for a security before the “books” 
are opened to the public. By engaging 
in this practice salesmen of competing 
firms attempt to take away customers 
from each other on the basis of being 
able to secure for clients participations 
in attractive issues which they might 
not otherwise be able to secure, if they 
had to wait until the books opened. 
While it may appear at first glance that 
the salesman is benefitting his customer 
by getting him part of an issue he might 
not otherwise secure, a careful analysis 
reveals that there are important dangers 
to offset this “benefit.” There is a ten- 
dency to be rushed into buying an issue 
without an opportunity to appraise its 
relative worth and frequently it turns 
out that these issues are not so attrac- 
tive as they appeared under superficial 
inspection. Despite all efforts by the 
SEC to eliminate this practice, it is still 
flourishing. 


This brief survey of selling practices 
indicates that they may be featured by 
many abuses which are highly detri- 
mental to the pocket-books of the invest- 
ing public. Many other abuses could be 
cited, but the foregoing are the more im- 
portant ones. 


Fraudulent Devices 


The second main type of abuse en- 
countered in connection with the sale of 
new securities is that which involves 
outright fraud. There are two methods 
of perpetrating fraud in the sale of se- 
curities. They are: 


1. Through the sale of securities 
inherently worthless, or 

2. Through the sale of a sound se- 
curity in a fraudulent manner. 


The most popular kinds of fraudulent 
securities are stocks in oil wells or gold 
The romance of oil or, particul- 


mines. 


203 


GENERAL MOTORS ACCEPTANCE CORPORATION 


is engaged primarily in facilitating 
wholesale distribution and retail sales 
of the following products of General 
Motors Corporation and its world- 
wide affiliates: CADILLAC, LA SALLE, 
BUICK, OLDSMOBILE, PONTIAC, 
CHEVROLET automobiles; FRIGIDAIRE 
appliances for refrigeration and air 
conditioning; DELCO lighting, power 
and heating equipment; Gmc trucks; 
BEDFORD, VAUXHALL, OPEL, BLITZ 
foreign made automotive vehicles. 


The business consists of investments 
in self-liquidating credits, widely 
diversified as to region and enterprise. 
Capital employed is in excess of 
$80,000,000, supplemented princi- 
pally by short term borrowings. 


In obtaining such short term accom- 
modation, GMAC issues one standard 
form of note....... This obligation 
it offers to banks and institutions, 
in convenient maturities and denomi- 
nations at current discount rates 
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arly appealing today—gold, usually en- 
ables the investor to envision tremendous 
profits and appeals to his desire to “make 
a killing.” Very often the well or mine 
does not even exist, or if the terra firma 
is there, it is frequently wasteland which 
has never seen oil or gold, or from which 
all the oil had been pumped out and the 
gold extracted. Such was the experience 
with the Fremont Grant, famous during 
the “49 Gold Rush’, and operated by the 
Rev. Fenwicke L. Holmes and his broth- 
ers in 1923. In a circular sent to the 
Reverend’s parishioners and friends, it 
was stated: 


“This property carries within its boun- 
dary fully 13 miles of California’s Great 
Mother Lode which has been authorita- 
tively attested many times to be the 
most generously enriched and most pro- 
ductive gold ore belt in the Western Hem- 
isphere as well as the most extensive.” 


Prospects failed to note the past tense 
in the statement, and therefore bought 
several millions of worthless gold stocks. 
The activities of the Holmes Brothers 
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were later discovered and they were en- 
joined by the Attorney General. 


Another fraudulent method often used 
is the “confidence game.” People in high 
positions of trust take advantage of 
those with whom they come in contact by 
turning their names over to swindlers 
operating questionable or outright fraud- 
ulent ventures. Here again, the Rev. 
Holmes may be cited as a shining 
example. Strange as it may seem, how- 
ever, the parishioners never lost faith in 
him even after he was exposed. 


Corporate Abuses 


Some corporations in the hectic era of 
the 20’s also resorted to questionable 
practices and took advantage of the 
knowledge that the public was security 
crazy and would buy any security which 
appeared to have possibilities for a rapid 
rise in the market. These abuses were 


probably best reflected in the following 
practices: Pyramiding and complicating 
corporate structures, timed propaganda 
news releases by company officials, pay- 
ment of dividends out of capital without 


proper identification, inadequate finan- 
cial statements, and many others. 


By pyramiding and setting up com- 
plicated corporate structures, daring 
speculators were able to gain control of 
huge financial empires without the 
necessity of furnishing more than a nom- 
inal percentage of the capital. This was 
perhaps best illustrated in the tier of 
companies organized by the Van Swer- 
ingen Bros. in the railroad field, in the 
Insull Empire in the public utility field, 
and in Kreuger’s control of the match 
industry. By means of this control 
these individuals were able to divert 
huge profits to their own pockets and to 
sell large amounts of securities, which 
subsequently proved to be of little value, 
to the public. The complicated struc- 
tures which they erected made it im- 
possible for a security-hungry public to 
properly evaluate what they were pur- 
chasing. 


News releases and statements by com- 
pany officials are often so timed, and so 
phrased, as to give investors a mislead- 
ing picture of the company’s affairs. 
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This practice, incidentally, was not con- 
fined only to the sale of new securities 
but, as was disclosed in the Stock Ex- 
change Practice hearings, was an im- 
portant tool in connection with pool ac- 
tivity and security manipulation. 


The payment of dividends out of capi- 
tal was another practice frequently in- 
dulged in by the promoters and company 
officials of corporations trying to sell new 
securities. It was not infrequent for 
unscrupulous promoters to promise high 
dividends and then proceed to pay them, 
while the selling campaign was in pro- 
gress, out of the funds received from 
earlier sales of the same securities to 
other investors. Probably the best known 
operator who used this device was Ponzi. 


Another means by which such corpora- 
tion officials cooperated with the sellers 
of their securities was through the use 
of inadequate financial statements. This 
practice frequently involved flagrant 
abuses by accountants and usually result- 
ed in the omission of information which 
might have indicated that the corporation 
was not in good condition. Failure to 
disclose all the information as to the 
company’s status thus gave the poten- 
tial investor a one-sided picture of the 
company. The overvaluation of proper- 
ties are the carrying of worthless securi- 
ties or unused equipment at high ficti- 
tious values may also be mentioned as an 
illustration of this broad classification of 
corporate abuses. The requirement, un- 
der the Securities Act, of full disclosure 
on all new issues has tended to eliminate 
this type of abuse. The knowledge of 
the experienced local trust institutions, 
acting as trustees or co-trustees under 
corporate identures, could also provide 
additional safeguards to the investor, 
since these banks with their greater 
familiarity of local conditions can usually 
detect such discrepancies. 


Corporate abuses were likewise prac- 
ticed after the new issues had been dis- 
tributed, as corporations desired to main- 
tain markets for their securities. Fin- 
ancial statements were issued which did 
not reveal the true condition of the com- 
pany; some even willfully misrepresented 
the facts. Others by omitting to make 
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reports could continue this process of de- 
ception indefinitely. In addition to these 
abuses, there also prevailed breaches 
committed by “insiders.” This is per- 
haps one of the worst forms of abuse 
since it involves a breach of trust. 

Breaches by “insiders” are unfair ad- 
vantages taken by officers, directors, and 
large stockholders of corporations. These 
persons being on the inside as to the con- 
dition of corporate affairs, have frequent- 
ly taken advantage of their superior 
knowledge to profit at the expense of 
other stockholders or of the investing 
public. These breaches of trust have en- 
abled the “insiders” to derive huge prof- 
its from dealing in the corporation’s se- 
curities. The Senate Committee Hear- 
ings includes much testimony as to offi- 
cers and directors who were disgracefully 
faithless to their stewardship. Under 
the Securities Exchange Act of 1934, this 
type of abuse has been greatly diminish- 
ed. 


Manipulations of Prices and Pool Operations 

The abuses which occurred during the 
20’s were not confined to new issues 
alone. Some of those which received the 
severest condemnation occurred in con- 
nection with the trading of securities 
that had previously been sold, and which 
were traded in the New York Stock Ex- 
change or other exchanges. 

Price manipulations are deliberate ef- 
forts by traders to make profits for 
themselves, at the expense of the invest- 
ing public, by artificially raising or low- 
ering the price of a particular security. 
This is done in the expectation that the 
public will be led to believe that the 
quoted price is the natural or normal 
market value of the security as fixed by 
offers and sales made in the regular 
course of trade. 


The manipulation of prices, through 
pool operations, resulted in the wide- 
spread clamor which arose for reform in 
the Stock Exchange. Pool operators in- 
dulged in many questionable practices in 
their attempts to make markets for se- 
curities and to manipulate the prices of 
these securities. 

An important part of pool activity con- 
sists in creating the appearance of high 
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activity in a stock. This is usually ac- 
complished through wash sales which 
consist of buying and selling, by the same 
group, at the same time, usually through 


different brokers. In this manner activ- 
ity can be stimulated. Rapid turnover 
in stocks tends to direct the attention of 
investors and speculators to those stocks 
and makes them look for causes for that 
activity. In other words, speculators 
tend to rationalize the causes of activity 
in a security. 

As an accompaniment to this stimu- 
lated activity, in the 20’s there was the 
subsidizing of various newspapers and 
magazines. The Stock Exchange Prac- 
tice Hearings gave an interesting illus- 
tration in connection with the column by 
“Trader” appearing in the New York 
Daily News. The writer of that column 
claimed that it was only accidental that a 
certain bull operator put aside a few hun- 
dred shares of stock for him (The Trad- 
er) and that it was only a coincidence 
that those same stocks were “tipped” in 
his column. 
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The use of the “boiler room” to cause 
switches from sound securities to those 
which were being manipulated, was fre- 
quently found. A boiler room consists of 
an office equipped with a battery of 
phones and a corps of salesmen. It is 
used both in connection with the issuance 
of new securities and the manipulation 
of old securities. High pressure is the 
keynote of all such organizations. Al- 
though pools are supposed to be taboo 
under the SEC, rumor hath it that they 
still flourish, although not on the former 
scale. The unwary investor or specula- 
tor is frequently deceived by these activi- 
ties and large losses are the result. 


Many of the abuses discussed and re- 
ferred to above have been either elim- 
inated or regulated during the past three 
years. The complex investment struc- 
ture of today, however, will doubtless 
continue to invite abuses in security dis- 
tribution so long as savings are left 
without the protection of competent and 
experienced investment advice. Does 
this mean that a bird’s eye view of these 


malpractices serves no practical purpose? 
The answer must be an emphatic “no.” 
In the first place, not all of these devices 
for exploiting the investor have been 
eliminated, despite the work of the SEC. 
As indicated previously, the SEC still ap- 
parently has not the power to control or 
eliminate the activities of “tipster 
sheets.” It is true that the sale of se- 
curities through this medium can be 
stopped but that is another case of “lock- 
ing the stable after the horse is stolen.” 


In the second place, history shows that 
government regulation cannot control hu- 
man nature; and human nature plays an 
important role in this picture. The 
crooked. promoter is activated by greed 
just as is the unwary investor who suc- 
cumbs to the tales of “riches to be.” Al- 
though many of the former abuses have 
been lessened it is certain that new ones 
will take their place. And if the SEC is 
invalidated by the Supreme Court or 
should become lax due to a change of per- 
sonnel, new schemes would probably be 
concocted over night, and their wide- 
spread adoption accelerated. 


In the light of the above analysis, what 
can the investor do? He has the choice 
of trying to outwit these clever pro- 
motors, himself, or of turning to com- 
petent and trained investment organiza- 
tions or analysts to handle his funds. 
These latter include especially trust com- 
panies and investment counsellors. Con- 
cerning investment counsellors, however, 
a word of caution is in order. Many in- 
vestment counsellors are poorly trained 
and too poorly equipped to effectively ad- 
vise clients. Too often they are persons 
whose only equipment is a “sure-fire 
method” of beating the market. In addi- 
tion some of the smaller ones play a 
“head I win tails you lose game’”’, i.e. they 
take a commission on profitable sales and 
forget about the unprofitable transac- 
tions. The investor must avoid this type 
of investment adviser; they will bring 
nothing but grief. 


The cost of skilled security manage- 
ment is so nominal compared with the 
risks and potential losses, that one is well 
advised to seek competent investment ad- 
vice. 
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RIOR to 1929, financial institutions 

—banks, insurance companies, and 
corporate fiduciaries—looked upon real 
estate as a sound investment, returning 
a good yield, and easy to care for; today 
we are realizing that real estate is indeed 
a sound investment that will return a 
good yield with a minimum of care. But 
during the seven years between 1929 and 
1936 many were the qualms of real estate 
investors! The depression descended 
upon us, bringing with it unexpected and 
complicated realty problems to plague the 
waking hours and haunt the trust com- 
panies, insurance companies, banks, and 
real estate brokers. 

Foremost came the discovery that 
along in 1928 and 1929 (perhaps some- 
what earlier) we had all lost sight of 
true values. Some even question wheth- 
er we had known how to appraise realty 
values correctly. All agree that some- 
how values which had become greatly in- 
flated were tumbling right and left. 


Depression History of Real Estate 

Depreciation in values was not so dis- 
astrous in itself—pay cuts and unem- 
ployment, natural concomitants of de- 
pressions, hit the home buyer, with the 
result that he found his income too small 
to carry his interest and mortgage pay- 
ments. Mortgages by the thousands 
were soon in default, a situation hither- 
to unknown in real estate. 

Corporate fiduciaries found that a 
large number of conservative investors 
had tied up all, or a large part of their 
estates in legal investments which in- 
cluded first mortgages. Also many had 
heavy real estate holdings. Although 
the financial institutions created mort- 
gage collection departments, these de- 
partments did not solve the mortgage sit- 


uation. If people did not have the money 
none could be collected. 


Furthermore, conditions, instead of 
improving, became steadily worse. Un- 
employment increased; breadlines formed 
and lengthened; back taxes began to pile 
up on properties. So, although the fin- 
ancial institutions sympathized with the 
victims of the depression and preferred 
not to appear hard-hearted or grasping, 
they found themselves faced with the ne- * 
cessity of protecting their own and their 
investors’ interests. Had they not fore- 
closed, the properties would have been 
sold by the city for back taxes, thus com- 
pletely wiping out the existing invest- 
ment. 

Bear in mind that these investments 
were not the private funds of financial in- 
stitutions. Those of insurance compan- 
ies were funds entrusted to them by 
policyholders for safeguarding; those of 
the banks were deposits of hundreds of 
depositors. And the corporate fiduciar- 
ies had the added responsibility of know- 
ing that many of theirs were trusts given 
them to administer for beneficiaries. 
Naturally, all of these institutions had to 
protect the funds left in their care. There 
was nothing for them to do but to fore- 
close. 


The purpose of this article is to re- 
late the experience of our firm in Phila- 
delphia in its attempt to solve the real 
estate riddle. 


Maintenance Work 


Realizing that properties sold in the 
falling market would mean tremendous 
losses to investors, our firm adopted the 
policy in the lowest days of the depres- 
sion, of not selling. This decision in- 
volved other problems in addition to loss 
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of income. First, it was necessary to 
protect the properties from deterioration 
and from being wrecked by hoodlums, 
thieves and tramps. Second, it was 
necessary to devise a method of keeping 
the neighborhoods from deteriorating. 
When times got better we wanted our 
houses to be in good condition and the 
neighborhoods to be worthy of the 
houses. 

Our first step was to create a Mainten- 
ance Department. We employed well- 
educated men who had had years of ex- 
perience in building construction and 
maintenance work, men who were not 
only familiar with plans and specifica- 
tions, but were also capable of furnish- 
ing complete architectural service when 
necessary. 

Inasmuch as some properties were 
standing idle, bringing in no income and 
costing money in the form of taxes and 
insurance, the question arose as to what 
maintenance work should be done. In 
such cases, we repaired the exterior so 
that the weather could not harm the 
property while it remained idle, nor could 
vandals wreck the interior. Also we 
realized that a house that looks well, even 
though empty, helps to keep up the tone 
of the neighborhood. Those houses 
that could be rented were put in the best 
physical condition, both for the purpose 
of securing the class of tenant desired, 
and in order to have the property in con- 
dition for sale when the time came. 


Protecting Neighborhoods by Close 
Supervision 

Our second step was to create a dis- 
trict office organization. In order to 
manage properly the real estate in our 
care, in the city as well as its suburban 
areas, it was necessary to have more than 
just a central office. So we set up, by 
degrees, eight branch offices, covering 
thereby every section of the city and 
nearby outlying districts. 

Each district office, because of its lim- 
ited territory, could watch the neighbor- 
hoods where we managed houses, as well 
as look after each property for its pos- 
sible rental. In keeping a close guard 
against neighborhood deterioration, we 
found that we had to watch city employ- 
ees. For example, a vacant lot near some 
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of our properties was about to be turned 
into a garbage dump. Our district of- 
fice enabled us to learn of this immediate- 
ly; a quick phone call allowed someone 
from the central office to appear at City 
Hall and file a successful protest. 

The establishment of the Maintenance 
Department and the district offices has 
had a direct bearing on our present suc- 
cess in the disposition of old properties. 
Our Maintenance Department over the 
last few years has kept up our properties 
whether rented or vacant so that they are 
now in condition to be sold; the district 
offices have learned to know their neigh- 
borhoods, their people, and our properties 
so that when it came time to sell they 
were ready to deliver the goods. 


Using Sales Appeal in Real Estate 
Merchandising 

Many realtors and builders felt that 
the tide would begin to turn in real es- 
tate last fall. Along with other brokers, 
we prepared sample houses, only to find 
that the number of sales did not come up 
to our expectations. We studied the mat- 
ter thoroughly from every angle. We 
found that while the demand for new 
houses was great, old ones were being 
sold only in those sections where no new 
developments were being started. We 
attended openings of new developments. — 
and carefully watched and checked inter- 
est reaction. When we looked over our 
findings, we came to this conclusion: very 
few people realize what can be done with 
a house. Only a small number are able 
to visualize room size. It seemed prob- 
able that people were attracted to new 
developments because the sample houses 
were furnished, permitting them to se- 
cure a true picture of what the home 
would look like if they were living in it. 

We realized that we had to combat the 
natural desire of buyers for something 
new, for the very latest. At the same 
time, we felt that a large number of peo- 
ple had been taught by the depression 
to buy homes within their incomes and 
that they realized they could get more for 
their money in an older property. We 
felt, therefore, that at this time the 
‘something new’ competition was not as 
great nor as keen as it would be a year 
from now, and that if we could present. 
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the old properties attractively, we could 
sell them. 

We put into practice early this year 
the furnished “Guest Home’, furnished 
in keeping with the price range of the 
house. We selected these houses in 
strategic locations in various sections. 
We now have twelve and hope soon to 
have two or three of these “Quest 
Homes” in each of our districts. 


These “Guest Homes” created an im- 
mediate buyer-interest. In _ sections 
where a renovated, attractively decorated 
unfurnished sample house had been open 
for months without a sale being made, we 
began selling house after house. In three 
months’ time we sold over half a million 
dollars worth of re-conditioned residen- 
tial properties, in small houses, the mean 
average being $5471.30, of which the 
price range was as follows: $9000 to 
$29000—10%; $6000 to $9000—12%; 
$1900 to $6000—78%. 


Preparing the House for Sale 


What do we do to a house to prepare 
it for sale? Do we modernize it? We 
do not modernize beyond installing new 
electric fixtures and a modern type table 
top gas stove. If the cupboard space in 
the kitchen is inadequate or entirely lack- 
ing, we build in what is necessary. We 
paint the houses inside and out (the fun- 
damental physical condition of the house 
having been kept up by the Maintenance 
Department). If the kitchen linoleum is 
in need of repair, we replace it. We do 
some landscaping, plant a few shrubs, sod 
the terrace. This work is done under 
the supervision of the District Manager 
and his district Maintenance Supervisor. 
We do not at any time want any pur- 
chaser coming to us several months later 
and saying that “thus and so is not 
right.” We insist that everything be 
right before a sale is made. Thus far 
we have had no complaints. We try to 
avoid any likelihood of complaints by 
making a selection of contractors and 
careful, periodic inspection by our Main- 
tenance men. 

We have in our direct employ as an In- 
terior Decorator, a woman who is also 
experienced in renting and selling real 
estate. When a house is selected to be a 
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“Guest House” she is called upon. She 
selects wall papers, draperies, and furni- 
ture, keeping in mind the value of the 
house in the prices paid. It is not un- 
usual for the prospective buyers to want 
to purchase furnishings as well as the 
house. 


We do not believe that we have done 
anything unusual. Old properties can be 
sold successfully, but they must be mer- 
chandised along modern merchandising 
lines and with modern merchandising 
methods. 


Oregon State Bank Proposal 


At the next election in Oregon, a referen- 
dum will be held on the proposal for a Bank 
of Oregon which would be owned and oper- 
ated by the State with a board of directors 
consisting of several state officials. Out- 
standing features of the plan include pro- 
visions that the Bank shall be the sole fiscal 
agent of the state, and depositary for public 
funds and funds in the hands of all receivers, 
trustees, administrators, and executors. 
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Real Estate as a Trust Investment 


Citing the prevailing nominal rates of re- 
turn on high-grade bonds and the sagging of 
mortgage money to 4% levels in New York, 
Charles F, Noyes, president of Charles F. 
Noyes Company, Inc., realty firm of New 
York City, recently stated: 

“In real estate there is a small element 
for depreciation and when purchased at the 
low prices prevailing today it is practically 
certain that future enhancement of the land 
will more than make up for depreciation of 
the building. Also, real estate can be pur- 
chased at levels far less than intrinsic worth. 
Often one can purchase a completed build- 
ing at a price representing hardly more than 
the ground value and often at a price which 
represents not more than the building value 
itself. If inflation comes these buildings 
should be worth more as they represent 
labor and material and have a fixed value 
which should rapidly increase. 

“The best reason for the purchase of real 
estate by trustees is the fact that undeniably 
real estate is cheap and in many cases it is 
on the bargain counter as regards invest- 
ments. Rents are low and must go higher. 
Real estate can now be purchased for about 


60 per cent to 80 per cent of its normal 


value. With rents increasing values must 
increase sharply whether the property is an 
apartment house, store, commercial or of- 
fice property. 

“Perhaps the chief reason why real estate 
has for years been unpopular as an invest- 
ment is due to the facet that trustees and 
others considered it a difficult investment 
to manage and few trustees were qualified 
to handle such investments. There are now 
large organizations equipped to handle real 
estate in every department, 

“Despite the many advantages in realty 
investments there are also certain dangers 
in permitting trustees to invest in real es- 
tate. One is that in view of the excellent 
investment facilities with possibilities of 
substantial profits, there may be developed 
a speculative tendency by succeeding boards 
or trustees to continue the investment in 
real estate and possibly in succeeding years 
when conditions are again normal or above 
normal, unwise investments might be made. 


“Real estate might safely be purchased 
with trust funds if the following rules could 
be properly prescribed for the benefit of 
trustees: every investment to be made only 
after appraisals have been received from 
one of six or seven firms selected by the 


real estate boards of the communities in 
which the property is located; the property 
to be purchased through and managed by a 
competent real estate brokerage organiza- 
tion; advice to be obtained in connection 
with important transactions from real es- 
tate experts, if possible, or the heads of the 
real estate divisions of the large banks and 
trust companies.” 

Mr. Noyes also believes that specific re- 
quirements should be made in respect to the 
character of the neighborhoods in which 
properties could be acquired and the type of 
properties suitable for purchase. 


Democracy and Equal Rights 


“There is little wrong with the principles 
of democracy. The fault lies with the dem- 
ocrats, who often are bad. 

“Let people remember *** what democ- 
racy really represents in our civilization. 
Commonly it is described as a condition of 
life in which all are equal without arbitrary 
differences of rank or privilege. Surely 
this definition cannot suffice. I know that 
people usually speak of equality in terms 
of the equal rights they desire to enjoy. 
True democracy is different. I say that it 
represents a social state in which the citi- 
zens are conscious of possessing equal 
rights and, at the same time, are willing to 
carry an equal burden of duties. *** 

The ideal democracy implies a perman- 
ent and delicate balance between duty and 
right. In practice it comes to this, that in 
a democratic State those who enjoy a large 
share of privileges must carry a proportion- 
ately large share of duties. This enhanced 
responsibility for the privileged is the es- 
sence of democratic government. From 
those to whom much is given much is de- 
manded. Not only in taxes, mind you, but 
also in civic duty. 

Dr. Eduard Benes, President of Czechoslovakia 


Fleming on Moderation 


Robert Fleming, president of the Riggs 
National Bank of Washington, D. C., and 
the American Bankers Associations is in 
line for additional congratulations of his 
fellow bankers on becoming a guest edi- 
torial writer for the American Magazine. 
His article on “‘Moderation,”’ a most time- 
ly subject appears in the September is- 
sue. 
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UMAN law in all civilized countries 

provides for the disposition of es- 
tates by will. While it is natural for a 
testator to wish to pass on to his wife and 
children the result of his life’s labor and 
acquisition, the right to exercise that 
wish was a matter of slow growth and 
accretion. Civil law did not confer that 
right. It merely took cognizance of the 
fact that human law insisted on that 
right, and in the guise of servant civil 
law gradually surrounded the estate of 
the testator and his will with procedures 
which should effectually carry out the 
testator’s wishes. 

Simply stated, a will is then a legal 
disposition of property by a qualified 
testator,—i. e., its owner, to take effect 
after death. We might also add “a writ- 
ten deposition in the form prescribed by 
law.” But the fact is, provided the tes- 
tator is mentally competent, he can indi- 
cate his wish in a verbal will, as under 
old Spanish Law and as in a limited ex- 
tent in California today. A frontier her- 
mit, dying alone, might inscribe his will 
in charcoal on one side of a shingle; and 
granted the integrity of the signature 
that will is valid. Actually, there is no 
legal form of will, though for convenience 
various acceptable forms have come into 
use. Neither is the form of a will’s ex- 
pression legally ascertainable. It may 
be written or typed or printed,—also on 
any material other than paper. The 
main requirement is the sensible one of 
sufficient durability for the purpose in- 
tended. The legal requirement, what- 
ever the expression, is that known as 
animus testandi: the intention, by the 
testator, of making a testamentary dis- 
position of property. 

In American legal parlance “Last 
Will and Testdment” now means one and 
the same thing. “Will” and “Testa- 


ment” are not, however, redundant 
terms. At Common Law “Will” relates 
to a devise of land, and “Testament” to 
personalty. 


Revocability the Essence of a Will 


Because of its nature the essential 
quality of any will is its revocability, at 
any time prior to the death of the testa- 
tor. Also, the testator may cancel, ob- 
literate or destroy his wills ad infinitum, 
if he so desires. He can add codicils, or 
make any testamentary changes he de- 
sires to care for family expansions or 
constrictions or to meet enhancements 
or shrinkages of his property. Within 
the limits law has set against perpetui- 
ties the testator may also by will dis- 
pose of real and personal property in- 
come separate from the principal. For 
instance, a beneficiary may receive an 
income, yet possess no inheritance in the 
property providing that income. This is 
one main point at which the working out 
of a will impinges upon life insurance. 


Roman Scriptor drawing a Will 


211 





212 


The well-prepared will should set forth 
the identity of the testator, an intelligent 
recapitulation of his assets, real and per- 
sonal, and the beneficiaries that are to 
be remembered. Where the property 
disposition is large, or the beneficiaries 
inexperienced widow and children of 
tender age, native caution will decide the 
naming of an executor to carry out the 
wishes of the testator. The executor 
may be a trusted friend, a lawyer, a trust 
company or a bank. 


In a short time after death of the 
testator the will, if financially important 
enough, or if there are many technicali- 
ties involved, is admitted to probate. 
This is merely a legal convenience and if 
the will was carefully drawn should be 
exercised with despatch. Gardner on 
Wills says: “When the signatures of the 
witnesses are accompanied by an attesta- 
tion clause setting forth compliance 
with the statutory requirements regard- 
ing execution, such clause is, on proof of 
the signatures of testator and subscrib- 
ing witnesses, prima facie evidence of 
the facts stated therein.” Such attesta- 
tion clauses are now common in wills. 
Not only do they expedite the work of 
probate, but they make it more difficult 
to contest a will,—say on the basis of 
mental incapacity. 


Laws Which Hedge a Testator 

Where it devises real property a will 
is governed by the law prevailing where 
the property is situated. Where the will 
bequeaths personal property the will 
must take into account the law in the do- 
main of the testator. 

There are other subsidiary considera- 
tions at law, such as the capacity of the 
beneficiary. Legal infancy, unsound 
mind, known extravagance or incapacity 
to handle property are taken note of at 
law, and legal safeguards are set up in 
order that the will of the testator is not 
nullified. Also, the time element enters: 
such as the period for which title to the 
property may be suspended; the validity 
of the provisions creating trusts, their 
enforcement and termination. 

Also, if the testator’s property is lo- 
cated in more than one state, it is im- 
portant to the will that the various state 
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statutes are adhered to. In all but 
fifteen states, to the best of our knowl- 
edge, one may write his will in his own 
handwriting, provided from start to fin- 
ished signature it is all by hand. © Op- 
positely, if a typewritten or printed form 
is used, the fill-in portions of bequeath- 
ment, to possess weight at law, must be 
asseverated by two or more signatures of 
witnesses. Essentially, however, if it 
came to crucial decision in a court of last 
resort, many of these, “safeguards” 
would not through their lack suffice to: 
break a will. The will is allowed to 
stand so long as it appears that the tes- 
tator was competent, expressed his wish- 
es intelligently, and the dispositions 
made were ascertained to be in harmony 
with the known facts in the case. 


Yet, though a will is so simple in its 
essence, the mere following of a form 
will not do. A lawyer or one’s bank were 
better consulted, for while it seems quite 
easy to write what we wish to say, the 
experience even of authors proves far 
otherwise. Joseph Conrad, the retired 


sea-captain who became one of the great 
novelists of all times, spent days, often 
months, polishing off a sentence, and a 
paragraph until at last the meaning he 


intended was unlocked therein. So, de- 
spite the best of intentions, a will which 
the testator set about to write plainly 
often contains woeful lack of those things 
that not only prove but évidence clear in- 
tent. Lord Coke, the often quoted com- 
mentator on the rights of property, well 
said that “Wills and the construction of 
them do more to perplex a man than any 
other learning.” 


On the other hand, while courts and 
lawyers often attain a marvellous clarity 
and conciseness of expression, the in- 
volved legal language sometimes creates 
circumlocutions that are decidedly funny. 
One instance is that of an important tes- 
tator, who in order to meet all the vary- 
ing legal requirements, gave the follow- 
ing evidence: “I, John Jones, being of 
sound mind .... formerly of Chicago, 
in the State of Illinois, dfterwards the 
City and State of New York in America, 
but now residing in England, and a mem- 
ber of the Empire Club in Pall Mall 
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(London) being a native of Scotland, but 
now domiciled in Engiand....” 


Roundabout, but nevertheless careful. 
When we read that a certain man has 
died “estate” or “intestate” it does not 
at all mean he made, or did not make a 
will. In legal phrase decedents who 
make valid wills are said to die estate; 
those who make no wills die intestate. 
Yet the number of supposedly intelligent 
testators making wills later found to be 
invalid is regrettably high; and as a rule 
seventy per cent of decedents leave no 
wills at all. 


The Oldest Will of Record 


In the year 2550 B. C., on a papyrus 
written in the reign of Amenemhat III, 
we find the oldest will of record. In this 
the Egyptian testator made a disposition 
in favor of his brother, a priest of Osiris, 
of all his property and goods. In the 
reign of the next monarch, Amenemhat 
IV, or 2548 B. C., we find another will 
on papyrus and in a phraseology which 
might be used today. In it the testator 
settles on his wife Teta all the property 
given him by his brother for life, but for- 
bids in categorical terms the destruction 
of the houses “which my brother built 
for me,” although he empowers the wife 
to bestow the houses on any of her chil- 
dren. A “lieutenant”, Sciou, is to act as 
guardian of the infant children; and this 
remarkable document was witnessed by 
two scribes, with an attestation clause 
that might almost have been drafted yes- 
terday. The papyrus, made known by 
William Flinders Petrie, British Egypto- 
logist, is one of our most valuable con- 
tributions to the study of ancient law, 
and evidences the pitch of civilization 
reached by the Egyptians in some things. 


Nevertheless the will as we know it is 
a Roman invention, despite the Egyptian 
evidence or other reportings that have 
come down to us from the earliest times. 
Notable among such transfers is that of 
Jacob, disposing a greater share to Jos- 
eph than to the rest of the brothers. And 
as to Rome, there is no doubt that wills 
were a common conveyance. St. Paul 
(I. Tim. v:8) states plainly a common 
understanding, apparently, in these 
words: “But if any provide not for his 


M. G. Corcotta Porcellus 
Announcing portions of his intended Will to 
possible beneficiaries 


own, and especially for those of his own 
house, he hath denied the faith, and is 
worse than an infidel.” That statement 
has occasionally been used by life insur- 
ance propagandists, and it is very true; 
but lacking such propaganda in his day, 


the Apostle to the Gentiles meant thereby 
the making of a will. 


Solon, that wise man, in turn intro- 


duced the will into Greece. Charles De- 
fresne Du Cange, a Paris philologist who 
died in 1688, mentions wills written in 
hand on paper or wood as early as the 
seventh century in Europe. Horace, 
who discoursed on nearly everything of 
homely aspect, mentioned wills, as did 
Cicero. We even have from these latter 
the description of the form of the wills: 
papyrus or parchment, rolled on a reed 
into cylinder shape, and sealed with the 
seal of the testator, not to be opened until 
his death. Those seals in Latin are 
named bulla; hence the typical designa- 
tion of Papal Bulls even in our time,—so 
named because sealed with the Pope’s 
seal. 


Anglo-Saxon wills improved on the 
Roman type, and were made in triplicate, 
each copy being then conveyed to a sep- 
arate custodian. The Germans took the 
will idea from the Anglo-Saxons. Tacitus 
records the former race did not recognize 
wills, and the legal form did not become 
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He added a Codicil and left her his liver 


current with them until their acceptance 
of Christianity. 


“Crying” of the Wills 

In France and also in England in the 
early days wills were “cried” by the 
clergy from the pulpits. While prepar- 
ing this article and browsing through 
Notes and Queries, those old London vol- 
umes that are always sure to yield gold 
to the researcher, we came across one 
reader’s inquiry which stated she had 
heard a will “cried” from the pulpit of 
an Anglican church as late as 1858. This 
however, we believe to have been an er- 
ror. After Reformation times the land 
holdings were transferred to civil and 
lay authorities, tithes became “‘more hon- 
ored in the breach than in the obser- 
vance” and the function of ecclesiastics 
as land-holders and inheritors and all- 
around governors of the body politic be- 
came greatly restricted. In England, 
Somerset House took over the informa- 
tion files needed for beneficiaries, whose 
names testators had given, and these 
were only the important ones and there- 
fore very few. Those of the principal 
peculiars, i. e., the main ecclesiastical 
foundations, not locatable at Somerset 
House, were to be found either at Lam- 
beth Palace, the forty new district pro- 
bate courts, or in the various cathedral 
muniment rooms. Incidentally this re- 
searcher once had occasion to visit the 
muniment' room in the vaults beneath 


Westminster Abbey. It was strange to 
be in that silent place, after nightfall, 
with all those priceless ancient records 

. and only some idle rifles guarding. 
No one was about. The rifles lay on the 
table. Probably the guard was off for 
fish-and-chips. What the Englishwoman 
took to be the ancient custom of “cry- 
ing” a will was probably due, on all 
these counts, to the fact that a testator 
had left the church a legacy, and the 
clergyman took the pulpit method to as- 
certain the existence of possible other 
claimants. 


Some Notable Wills 

As the years passed the segregation 
of wills in England became systemized. 
Now in London, at the Registry of Wills, 
the last testaments of many notables are 
kept on file. Among others, Napoleon’s 
will once rested there, but it finally was 
surrendered to the French archives. We 
have gleaned from the London files the 
will of Lord Bryon shown with this ar- 
ticle, and it is significant that the poet, 
however sure he was of earthly fame, 
still was conventional enough to realize 
the greater security a will would mean 
for those he loved and left. 


In the Registry of Wills in our own 
Washington, D. C., are to be found many 
wills of notables. For this article we 
have chosen the fac simile first page of 
the will of George Washington, and be- 
cause of his universal interest we ap- 
pend below the words illustrated, since 
in the original many are now faint. 


George Washington’s Will Preamble 
“In the Name of God, Amen. 


“I, GEORGE WASHINGTON, of 
Mount Vernon, a citizen of the United 
States, and lately President of the same, 
Do make, ordain and disclose this Instru- 
ment which is written with my own hand, 
and every page thereof subscribed with 
my Name, to be my last WILL and 
TESTAMENT, revoking all others. 

“IMPRIMIS, All my debts, of which 
there are but few, and none of magnitude, 
are to be punctually and speedily paid, 
and the Legacies herein after bequeathed, 
are to be discharged as soon as circum- 
stances will permit and in the manner 
directed. 

“ITEM. To my dearly beloved wife 
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MARTHA WASHINGTON I give and be- 
queath the use, profit and benefit of my 
whole Estate, real and personal, for the 
term of her natural life, except such 
parts thereof as are specially disposed of 
hereafter.—My improved lot in the town 
of Alexandria, situated on Pitt and Cam- 
eron Streets, I give to her and her heirs 
forever. 


The above customary opening line, as 
in Washington’s will, is common. It is 
a goodly custom, significant of the no- 
bility of the human soul about to face its 
Maker, that has made such opening lines 
common in wills. Many prefaced their 


will with special declarations of faith, as 
“In the Name of the Trinity,” and often 
took up a whole page for their credo. At 
the time the will of the late John Pier- 
pont Morgan was made public it was 
found to have the following preamble: 


“I commit my soul unto the hands of 
my Saviour, in full confidence that, hav- 
ing redeemed it and washed it in His 
most precious blood, He will present it 
faultless before the throne of my Heav- 
enly Father; and I entreat my children 
to maintain and defend at all hazards 
and at any cost or personal sacrifice the 
blessed doctrine of a complete Atonement 
for sin through the blood of Jesus Christ 
once offered and through that alone .. .” 


The wealth-baiters made quite a to-do 
about that preamble at the time, and 
quite a few termed it hypocritical. Well, 
“De mortuis nil nisi bonum,” as the Ro- 
mans said, is a good motto. “Nothing 
but good of the dead.” It was as Mor- 
gan often said “not his fault if he was 
rich.” His will benefited many charities 
and deserving causes. Recalling the 
parable of the rich man and the camel 
that could not pass through the eye of 
the needle, we believe that preamble was 
not only sound psychology but basic 
theology. In short, by stating his case, 
the testator put St. Peter “‘on the spot”. 
’ Heaven is our reasonable common aim. 
We personally think the wealth-baiters 
missed the main point, and one Chris- 
tians surely could have made capital of. 
For here was a man, who for all he was 
an Episcopalian was also descended from 
English Jews, stoutly maintaining his 
faith in Jesus Christ as the Son of God. 
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Some Very Curious Wills 


On the other hand (and we add this 
with our tongue in our cheek) it is true 
that as one grows older he gains added 
knowledge of human nature and learns 
that like everyone else some of our es- 
teemed clergy may have what is known 
as “tricks of the trade.” Hell and Dam- 
nation are the main ones, and_this despite 
the fact that it is all so illogical. The 
spectacle of a sadistic Deity continually 
consigning legions of reinforcements to 
the hands of His worst Enemy simply 
does not fit. Perhaps the belated realiza- 
tion of this has entered into many wills 
which are decidedly odd and funny in 
every sense of the term. 


Saxe, the English poet, met death with 
this quatrain: 


Men dying make their wills, but wives 

Escape a work so sad; 

Why should they make what all their 
lives 

The gentle dames have had? 


St. Jerome in the fourth century men- 
tions the “Will of a Pig’, one M. G. 
Corcotta Porcellus, and which the chil- 
dren used to sing merrily in rhyme. No 
doubt he was an ancestor of the well- 
known “Three Little Pigs.” He had no 
fear of the purgatorial fires, feeling a 
little roasting would improve his flavor. 
The Registry at Somerset House granted 
administration on July 13, 1737 for the 
following unique will, written by John 
Hedges, testator, of St. George’s, Han- 
over Square, London, who died a bache- 
lor at Finchley, Middlesex: 


The 7th day of May 

Being airy and Gay 

To Hipp not inclined, 

But of Vigorous Mind 

And my Body in Health 

Ile dispose of my Wealth 
And of all I’m to leave 

On this side of the Grave 
To some one or: other 

I think to my Brother 

But because I foresaw 

That my Brethren in Law 
If I did not take care 

Would come in for a Share . 
Which I noe ways intended 
Til their Manners were mended 





(And of that God knows there is no 
sign) 

I do therefore Enjoyn 

And do Strictly Command 

Witness my hand 

That naught I have got 

Be brought in Hotch pot 

But I give and devise 

As much as in me lyse 

To the Son of my Mother 

My nown Dear Brother 

To have and to hold 

All my Silver and Gold 

As the affectionate Pledges 

Of his brother—John Hedges. 


We hope no one will take us up on 
proof-reading for the words and the will 
are Mr. Hedges’. We only hope his es- 
tate was less vulnerable than his gram- 
mar. On the other hand, here is a very 
remarkable document, purporting to be 
a “Miser’s Will’; it was presumably 
drawn up by a Dr. Everett Wagner, of 
Barksville, Ky., and dated March 1, 1888. 


“T am about to die and my relatives 
who have heretofore shunned me cannot 
now do too much for me. Almost every 
one of them has visited me since I have 
been sick, and given me a gentle hint 
that they would like to have a small 
trinket of some kind by which to remem- 
ber their beloved relative. On account 
of their former treatment and their quiet 
hints, I now take this manner of Satis- 
fying their desire.” 

He then makes the following bequests: 

“To my beloved brother Napoleon Bo- 
naparte Wagner, my left hand and arm”; 
to George Washington Wagner, another 
brother, his right hand and arm; to his 
brother Patrick Henry Wagner, his left 
leg and foot; to his nephew C. H. Hat- 
field, his nose; to his niece Hettie Hat- 
field, his left ear; and to his niece Clara 
Hatfield his right ear; to his cousin Hen- 
ry Edmonds, his teeth; to his cousin John 
Edmonds, his gums. The will resumed: 
“It grieves me to have to part with my- 
self in this manner, but then, what is a 
gift without a sacrifice?” A codicil be- 
stowed as an afterthought “to my be- 
loved sister Mrs. C. C. Wagner, my liver.” 


The author of this grisly document 
left one thousand dollars for the dissec- 
tor, and the balance of the estate, eleven 
thousand dollars, went to public charities. 
Now far be it from us to believe that 
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Wood-cut of a scene on stall in Sherborne Minster, 
England, showing penalty meeted out to a husband 
who failed to follow St. Paul’s injunction to make 


a Will. The right onlooker is his wife: 


state of gallant gentlemen and lovely 
ladies, Kentucky, produced such a mon- 
strosity as this Dr. Everett Wagner. 
Such a will should have been current in 
American publications of 1888 or there- 
abouts, whereas we secured the above 
transcript from a communication one 
Scannell O’Neill of Omaha, Nebraska 
made to Notes and Queries,’ London, 
England, in 1910. From much familiar- 
ity with old documents we should say the 
above will rings true. If not, we hope 
someone from the Blue Grass State will 
set us right, and help us end such a libel 
on its fair fame. 


Lord Coke, that authority on law and 
mortality, once truly said: “Few men, 
pinched with the messengers of death, 
have a disposing memory.” 





New Jersey Trust Legislation 


At a recent session of the New Jersey 
legislature, a statute was enacted dispens- 
ing with the state requirement of security 
for deposits made in trust companies, to the 
extent that such deposits are insured by the 
trust company through the FDIC. The 
statute includes deposits by the trust com- 
pany with itself in a fiduciary capacity. 


Another act permits national banks doing 
business in the state to become state banks 
upon dissolution, but denies them the right 
to act in any new fiduciary capacity unless 
they have the paid-in capital required by 
law. The statute preserves, however, the 
banks’ right to continue fiduciary relation- 
ships existing at the time of the conversion. 
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Realigning Trust Facilities to Meet Today’s Conditions 


Avoidance of Costly Economies and Elimination of Superfluous 
Departments 


By An Ex-Trust Officer 


N a business that of all should be the 

most steady and durable, banking, the 
ghost of change stalks and disturbs. 
Within a span of two decades there have 
been, first a strong flow, then as strong 
an ebb in trust service development, that 
are highly significant of the trend of 
thought on the subject. They are also 
truly indicative of the prospective future 
of this most important phase of human 
service. 

Fifteen years ago, the whole country 
was trust conscious to the extent that 
banks, by thousands, qualified themselves 
to undertake trust service. Coincident 
therewith was the beginning of the tre- 
mendous business boom that culminated 
in 1929. 

Under conditions obtaining for ten 
years prior to 1929, a very definite need 
and use for trust functions had devel- 
oped. While many of them were based 
on paper profits and equities, fairly sub- 
stantial fortunes were common the na- 
tion over, and prospects for making more 
money were most promising. Just as 
the “era of good feeling” marks a high 
spot in another day of American history, 
just so will this period be long referred 
to as a golden era of prosperity. 

That so many banks rushed into this 
field without adequate preparation or 
consideration indicates the same lack of 
forethought and understanding of funda- 
mentals that characterized their lack of 
preparation for the financial debacle that 
followed 1929. The punishment for 
these short-comings has been summary 
and severe. 

The American people like action, di- 
rect and immediate. When the public 
wanted trust service, the banker reaction 
was to give them just that, pronto. Un- 
fortunately, this is one business that 
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cannot be produced by that method. The 
transformation of a raw recruit into a 
finished trust executive is a matter of 
slow and careful procedure. Likewise, 
the assemblage of any considerable 
amount of trust business takes time and 
careful planning. Any attempt to hurry 
the process brings on rather disagreeable — 
results. 

With the collapse of values in 1929, 
went fully half of the potential prospects 
to whom trust service looked for expan- 
sion. The remaining portion was cut in 
half, as to amount and accessibility, so 
that there resulted, in many places, a 
sudden excess of service facilities. In 
many a city there are now several or- 
ganizations for an amount of business 
that could easily be served by one agency. 
Result? It is authoritatively stated that 
ten of each twelve trust departments or 
companies are now operating at a loss, 
temporarily, at least. 

Certain Federal tax laws have become 
a serious deterrent to the creation of 
trusts. The present trend is definitely 
toward the discouragement, if not the 
actual diminution of large estates, and 
one long look at the rate at which gov- 
ernmental deficits are piling up is suffi- 
cient to convince us that this tax barrier 
is here for a long, long time. It is the 
belief of many students of current con- 
ditions that profit-making to any consid- 
erable extent is past, at least for the im- 
mediate future. 

If bankers acted hastily in starting 
trust departments, they are now being 
slow in meeting the critical situation as 
regards the surplus of trust facilities. 
They seem loath to meet the issue, where 
prompt and decisive action would tend to 
keep the integrity of the trust idea whole 
and effective. They hang on to these 
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emaciated and starving little agencies, 
~educing advertising effort, in some in- 

vances lowering the number and quality 
of personnel, and cutting salaries, all of 
which strikes at the very fundamentals 
of the business. The attitude of the 
public is at once affected, for it takes 
confidence of the highest degree to leave 
one’s estate and the fate of a loved and 
dependent family in the hands of a cor- 
poration. The public is quick to sense 
such things. 


Here and there are trust men who are 
martyrs in their devotion to the service 
of their clientele, and who, though poor- 
ly supported, with the growth of their 
businesses static, are staying on, hoping 
for a better day. Others seek other 
lines of effort where the atmosphere is 
less funereal and the outlook brighter. 
It is in those institutions where the heads 
of banks are trust-minded, having some- 
thing more than a hazy idea of what is 
involved, that the situation is much bet- 
ter, but the more obvious difficulties af- 
fect these as well. 


Any adequate concept of trust service 
must include several factors beyond that 


of making profits. The corollary bene- 
fits that are brought by means of that 
function are both numerous and import- 
ant. The clientele of an efficient trust 
department are among the most loyal and 
valuable of all bank -customers. They 
will be found to use more branches of the 
bank’s services than any other class. 
When satisfied, they are the best possible 
advertisers for the bank, their intimate 
relations making them better informed 
and more personally interested. Every 
trust acquired either holds an old account 
that would otherwise be lost, or brings in 
anew one. Usually, in an active depart- 
ment, the total account of the trust de- 
partment is the largest on the books of 
the bank, one that can be counted upon 
to remain with a minimum of changes. 
There are other advantages that any 
trust officer can recite. Are these worth 
having, keeping and improving? Only 
one who knows what they are and under- 
stands public relations can judge, and a 
great many bank presidents are without 
that knowledge and understanding. The 
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evil genius of trust service is short- 
sightedness of many bank managements, 
whether in beginning a department that 
cannot succeed, or in starving to death 
one that might be a success. 


Outside of a few great financial cen- 
ters, the situation is such as to need sen- 
sible analysis and firm handling. Some, 
so-called trust departments, should be 
discontinued at once, because the poten- 
tial development open to them makes 
their future hopeless. In other cases, 
bold, aggressive promotional methods 
would soon bring in enough new business 
to change losses to profits. In still other 
cases, the consolidation of several trust 
departments into one or a separate com- 
pany created would solve the difficulty. 
In the absence of these somewhat heroic 
measures, the whole of a magnificent hu- 
man service suffers, losing the respect 
and support of a public that needs what 
it has for them, if properly administered. 


Eventually, the matter will work out 
right. The four impediments that hinder 
will be overcome. In order these four 
are: (1) Lack of trust-mindedness on the 
part of bank presidents and directors; 
(2) the loss of confidence in banks gen- 
erally by the public; (3) the often silent 
but constant resentment and opposition 
to trust service by some attorneys; and 
(4) the scarcity of good trust executive 
talent. Until these four elements are 
changed favorably, what was once a pic- 
ture of rosy promise becomes drab and 
fading under their acidulous influence. 
These obstacles can, fortunately, be sur- 
mounted—not by passive waiting, but by 
a clear presentation of the requirements 
for successful trust service. 


Savings Segregation 


In reply to a questionnaire issued by the 
New York State Bankers Association, an 
overwhelming majority of New York banks 
have indicated their opposition to a plan for 
segregating savings departments and com- 
mercial departments. Of the 139 replies 
received, only 9 unqualifiedly endorsed the 
proposal. The chief objections to the idea 
are its impracticability and expensiveness. 





The Common Fund System of Investment 
Outline of Operations in New Zealand 


LL moneys coming under the Public 

Trustee’s control and requiring in- 
vestment fall, in the absence of a con- 
trary direction by the person creating the 
individual trust, into the one fund, and 
the investments are made by the Public 
Trustee for the aggregate fund and not 
for the separate accounts. The latter are 
credited with interest at rates varying, 
but without rapid fluctuation, according 
to the return derived from time to time 
from the investments after providing for 
the expenses of managing and controlling 
the investments and for the risk of loss. 
The nature of the system and the magni- 
tude of its operations have enabled sub- 
stantial advantages to be made available 
which could not be offered under the al- 
ternative of investment in separate se- 
curities for the individual trust estates. 
Moneys coming to the credit of the es- 
tates, however large or small the indivi- 
dual amounts may be, become interest- 
bearing immediately, the interest is 
credited continuously—without broken 
periods of investment—while the moneys 
form part of the Common Fund up to the 
day when they are withdrawn for pur- 
poses of distribution or to meet matur- 
ing liabilities or commitments of the es- 
tates. 

Where, as is generally the case, the in- 
terest is required for distribution among 
beneficiaries, payment is made without 
fail at regular intervals fixed with a re- 
gard to their needs or convenience, and 
they have the material benefit of know- 
ing definitely in advance the exact 
amount of income which will be available 
to them. If, on the other hand, the -ir- 
cumstances of the individual estates re- 
quire the accumulation of the whole or a 
part of the interest this is capitalized 
periodically and itself becomes interest- 
bearing. 

When capital moneys or accumulated 
interest are required for estate purposes 
or for distribution the exact amounts re- 
quired are available immediately without 


the delays or difficulties often attendant 
upon the realization of investments and 
without the necessity and consequent in- 
convenience of deferring realization if 
market conditions are unfavorable at the 
time, or, in the alternative, accepting a 
loss on realization in order to have the 
funds available immediately. 

Beneficiaries and clients are in these 
circumstances entirely freed from the 
anxieties and difficulties arising out of 
the control of individual investments, 
which become so greatly accentuated dur- 
ing the recurring periods of adverse 
economic conditions. Most of all, they are 
protected against the risk of loss of their 
funds for, under the Common Fund sys- 
tem, this risk is borne by the Public 
Trustee, and the beneficiaries and clients 
have the further assurance that the se- 
curity of their moneys is guaranteed by 
the Dominion of New Zealand. 


Availability for Immediate Requirements 


A class very frequently met with is 
that where a life interest, perhaps term- 
inable on remarriage, is created, followed 
by a distribution among a number of 
beneficiaries. In these cases the exact 
period of distribution cannot be foreseen, 
so that no method of investment in sep- 
arate securities is possible which will en- 
sure that the estate moneys will be read- 
ily available for distribution immediate- 
ly on the termination of the life interests. 
Under the Common Fund system, how- 
ever, the moneys are always available in 
full immediately the appointed time for 
distribution arrives. A somewhat simi- 
lar position arises where the trust fund 
as a whole or a designated portion of it 
is held for a number of minor beneficiar- 
ies attaining their majorities at different 
times, or where legacies payable out of 
the general estate at some future time 
are provided for. 


A class of estate commonly encoun- 
tered where the benefits of the Common 
Fund system are often more apparent is 
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that where the whole estate or a desig- 
nated portion of it is held on trusts pro- 
viding for the capital, in addition to the 
income, being applied as needed for the 
benefit of the persons beneficially en- 
titled. Typical of these are trusts for 
the benefit of widows and other depen- 
dants, including those for the mainten- 
ance, education, and benefit of minors. 
In a wider sphere there are benefit funds 
for the relief of distress and trusts for 
public and charitable purposes where the 
special circumstances necessitate the 
gradual application of the capital moneys 
in the fulfilment of the purposes of the 
trust. With provision for investment in 
separate securities there are the conflict- 
ing requirements of keeping the trust 
funds invested so that they will return a 
satisfactory rate of interest and yet of 
having the capital sums likely to be re- 
quired available immediately they are 
needed. The latter frequently involves 
the retention of portion of the capital 
moneys either uninvested or else placed 
in short-term securities at low rates of 
interest. The result is that at times one 
of these considerations must inevitably 
be subordinated to the other. A refer- 
ence to the special features of the Com- 
mon Fund system, as already explained, 
will indicate that this system of invest- 
ment is particularly suited to these class- 
es of trust estates in view of the com- 
plete and continuous investment of the 
capital sums at favorable rates of inter- 
est with, at the same time, the ability to 
draw upon the capital for the proper pur- 
poses of the trusts. 


A very material factor, which it must 
be assumed is lost sight of by those who 
criticize the Common Fund system, is 
that the rate of interest credited to the 
individual accounts is a net return for 
the individual accounts, and for compara- 
tive purposes there must be taken into 
account with it the special attributes of 
guaranteed security of capital, im- 
mediate, continuous, and unbroken in- 
vestment, regularity of payment or cred- 
iting of income, the availability of the 
capital sums when required for the pur- 
poses of the individual trusts, and the 
other features of the Common Fund sys- 
tem. 


‘Board; 
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The moneys invested by private trus- 
tees for trust estates have, of course, 
been subject to the interest reductions 
imposed by recent legislation and to the 
restrictions and disabilities imposed by 
the mortgagors relief legislation, includ- 
ing the remissions of interest frequently 
granted under the latter. 

Apart from the reduction of interest 
due to [these] causes, there may be the 
possibility or certainty of loss of part of 
the capital invested to be taken into con- 
sideration, apart from any inconvenience 
to those beneficially interested caused by 
the practical inability to get in capital 
sums for purposes of distribution, or to 
meet estate requirements, however ur- 
gent and necessary. 

All these factors must be recognized 
and assigned their due measure of im- 
portance in any comparison between the 
results achieved by the Office in the man- 
agement and control of the Common 
Fund system for the beneficiaries and 
clients participating in it with those ob- 
tainable from the alternative of invest- 


ment in separate securities. 


Mortgage Investments 


In view of the difficulties that are be- 
ing experienced by all mortgagees in con- 
nection with their investments, it is fit- 
ting at this stage to review in the light 
of present conditions the lending policy 
adopted by the Public Trustee in the 
past. The Public Trust Office Invest- 
ment Board is empowered by statute to 
lend moneys in the Common Fund of the 
Public Trust Office up to three-fifths of 
an approved valuation. In practice the 
Public Trustee has always required a 
Government valuation of the proffered 
security to be obtained before the ap- 
plication is submitted to the Investment 
and generally an amount less 
than the full sum the Government valua- 
tion would sustain has been offered to a 
borrower. As a further precaution, it 
has been the settled practice of the Pub- 
lic Trustee to obtain in addition a check 
valuation by a reputable and independent 
valuer, where the amount of the loan in- 
volved is £10,000 or over. The conserva- 
tive policy of the Investment Board in 
granting loans has at times in the past 
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given rise to criticism by disappointed 
applicants for loans; but the trend of 
events has shown that the cautious policy 
pursued has been fully justified. The 
system of granting loans on an instal- 
ment basis has ensured that ample pro- 
vision is made for the depreciation of 
buildings, which constitute a substantial 
part of the security for loans on city and 
residential properties, and has also af- 
forded a safeguard against the general 
reduction in value of rural securities 
which has taken place in recent years. 
It has been the general practice of pri- 
vate trustees to advance moneys up to 
two-thirds of a valuation made by a pri- 
vate valuer, as compared with the maxi- 
mum of three-fifths of a Government 
valuation adopted by the Public Trustee. 


Excerpts from 1933 Annual Report of 
Public Trust Office of New Zealand. 


Canadian Trust Report 


Abstracts of Statements of Trust 
Companies, submitted by the Canadian 
Superintendent of Insurance to the Min- 
ister of Finance, reveal that of the 18 
trust companies incorporated by Special 
Act of Parliament or by letters patent 
under the provisions of The Companies 
Act, only 3 failed to show a profit for 
1935, the total net profit amounting to 
$610,300. One company, the Marcil 
Trust Company, was voluntarily liquid- 
ated during the year. 

The greatest net profit, over $112,000, 
was made by the Canada Permanent 
Trust Company, which administered over 
$41,000,000 of estate, trust, and agency 
funds. The largest total of such funds, 
close to $50,000,000, was administered 
by the Eastern Trust Company which 
made a profit of $105,391. The aggre- 
gate amount of such funds handled by 
the 17 companies was $242,860,460. The 
abstract also lists a detailed statement 
of each company’s assets, divided into 9 
catagories included among which is 
“Advances to Estate”, which total $1,- 
072,000. Provincially incorporated trust 
companies will be included in the com- 
plete report to be issued later in the 
year. 
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Volume of Trust Assets in 
Massachusetts 


According to the composite statement 
recently issued by the Massachusetts 
Commissioner of Banks, Henry H. Pierce, 
trust department assets of 51 trust com- 
panies (exclusive of national banks) are 
equivalent to approximately one third the 
total resources of the 481 state banks. 
Of total trust funds of $1,055,000,000, 
some 40% is invested in government, and 
other bonds, about 10% comprises 7 dif- 
ferent types of investment, while almost 
50% consists of stocks, permissible in- 
vestments under the Massachusetts law. 
In one year, there has been a gain in 
trust funds of close to $50,000,000. The 
commercial department of 75 trust com- 
panies reported an increase of $57,000,- 
000 in total assets. The statement indi- 
cates a generally liquid condition in all 
financial institutions. 


The total trust department assets of 
$1,055,000,000, as of June 30, 1936, repre- 
sents an increase during the year of 
nearly 46 millions. 
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Program of Fourteenth Regional 
Pacific Coast & Rocky Mountain States Trust 
Conference 
Hotel St. Francis, San Francisco, Calif., September 17-19, 1936. 


First Session—Thursday A. M., 17th 


ADDRESS OF WELCOME—W. J. 
Kieferdorf, General Chairman of 
Conference, Vice President and Sen- 
ior Trust Officer, Bank of America 
N. T. & S. A., San Francisco. 

RESPONSE—Blaine B. Coles, Vice Pres- 
ident, First National Bank of Port- 
land, Oregon, Vice President, Trust 
Division, A. B. A. 

TRUST DIVISION OF THE AMERI- 
CAN BANKERS ASSOCIATION— 
ITS AIMS AND PURPOSES— 
Merrel P. Callaway, Vice President, 
Guaranty Trust Company of New 
York. President, Trust Division, 
A. B. A. 

STATE LEGISLATIVE TRENDS— 
Richard G. Stockton, Vice President 
& Associate Trust Officer, Wachovia 
Bank and Trust Company, Winston- 
Salem, N. C. 

DIVORCEMENT OF TRUST FUNC- 
TIONS FROM COMMERCIAL 
BANKS: ITS EFFECT ON COR- 
PORATE TRUST BUSINESS, 
TRUST INSTITUTIONS, AND 
BENEFICIARIES — 
Robertson Griswold, 
Vice President, Mary- 
land Trust Company, 
Baltimore, Md. Chair- 
man, Executive Com- 
mittee, Trust Commit- 
tee, A. B. A. 

Second Session— 
Thursday P. M. 
CHAIRMAN: H. W. Hin- 
ley, Trust Officer, Com- 
mercial Security Bank 
of Ogden, Utah. Presi- 
dent, Trust Section, 
Utah State Bankers 

Assn. 
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W. J. Kieferdorf 


STATE TAXATION OF TRUST IN- 
COME—Walter L. Nossaman, Trust 
Counsel, Security First National 
Bank of Los Angeles. 

MORTGAGE LOANS FOR TRUST IN- 
VESTMENT—A. Holt Roudebush, 
Vice President & Counsel, Mississ- 
ippi Valley Trust Company, St. 
Louis, Mo. 


REAL PROPERTY MANAGEMENT— 
R. M. Alton, Trust Officer, United 
States National Bank of Portland, 
Ore. 

MOLDING PUBLIC OPINION—Paul 
P. Pullen, Manager, Business Devel- 
opment Dept., Chicago Title & Trust 
Company, Chicago, IIl. 


Third Session—Friday A. M., 18th 
CHAIRMAN: A. L. Lathrop, Vice 
President, Union Bank & Trust 
Company, Los Angeles. 

SOCIAL SECURITY THROUGH THE 
CORPORATE FIDUCIARIES—J. 
W. White, Trust Officer, Mercan- 
tile-Commerce Bank and Trust Com- 
pany, St. Louis, Mo. 

INVESTMENTS—Harold Eckhart, Vice 
President, Harris 
Trust and Savings 
Bank, Chicago, _ IIl. 
President, Chicago Fi- 
duciaries Association. 

FULL MANAGEMENT 
AGENCY AC- 
COUNTS—Walter S&S. 
Bucklin, President 
National Shawmut 
Bank, Boston, Mass. 

SECURITIES AND EX- 
CHANGE COMMIS- 
SION’S REPORT TO 
CONGRESS ON CER- 
TAIN PHASES OF 
CORPORATE TRUS- 
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TEESHIP—Howard A. Judy, Re- 
gional Administrator, Securities and 
Exchange Commission, San Fran- 
cisco. 


Fourth Session—Friday P. M. 

CHAIRMAN: George H. Greenwood, 
President, Pacific National Bank, 
Seattle, Wash. 

ADEQUACY AND METHODS OF COR- 
PORATE FIDUCIARY CHARGES 
—H. N. Stronck, Technical Advisor 
to Banks, San Francisco. 


WHAT THE PUBLIC WANTS TO 
KNOW ABOUT THE TRUST BUS- 
INESS—Merryle Stanley Rukeyser, 
New York. 

BANKING AND GOVERNMENT—Ron- 
ald Ransom, Vice-chairman, Federal 
Reserve Board, Washington, D. C. 


Fifth Session—Saturday A. M., 19th 

CHAIRMAN: H. R. Smith, Assistant 
Vice President, Bank of America 
N. T. & 8S. A., San Francisco, 
Member, National Executive Coun- 
cil, American Institute of Bank- 
ing. 

DEVELOPMENT OF THE TRUST 
DISCUSSION GROUP IN LOS AN- 
GELES—Norvald Ulvestad, Trust 
Department, Citizens National Trust 
& Savings Bank, Los Angeles. 


TRUST SEMINAR—TOPIC: SHOULD 
TRUST DEPARTMENTS OPER- 
ATE COMMON TRUST FUNDS? 


Introduction and Explanation of 
Scope of Research—Lloyd Wise- 
man, Crocker First National Bank 
of San _ Francisco. Chairman, 
Seminar Group, Associated Trust 
Companies of Central California. 

Investments—James B. Wyman, 
American Trust Company, San 
Francisco. 

Taxation—Lee Sandfort, Bank of 
America N. T. & S. A., San Fran- 
cisco. 

Accounting—Emil Andker, Bank of 
California N. A., San Francisco. 
Accounting—Roy R. Zellick, As- 
sistant Trust Officer, Anglo Cal- 
ifornia National Bank of San 

Francisco. 
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Administration—Kenneth M. John- 
son, Assistant Trust Officer, Bank 
of America N. T. & S. A., San 
Francisco. 

Administration—Barth Ottoboni, of 
Crocker First National Bank of 
San Francisco. 

ROUND TABLE DISCUSSION by Mem- 
bers of Seminar Group. 

OPEN DISCUSSION FROM FLOOR— 
Leader: Walter Reid Wolf, Vice 
President, City Bank Farmers Trust 
Company, New York. Member, 
Committee on Common Trust Funds, 
Trust Division, A. B. A. 

REPORT OF RESOLUTIONS COM- 
MITTEE. 


BANQUET: Friday Evening, 18th 


A. B. A. Convention 


The 62nd Annual Convention of the 
American Bankers Association will open 
at San Francisco on September 21 and 
continue until September 24. 

There is to be no separate meeting of 
the Trust Division, since the addresses 
usually presented before that division 
are to be combined with the program of 
the Pacific Coast Trust Conference 
which convenes three days before the 
A. B. A. meeting. 

Departing from tradition, the Asso- 
ciation will have on the program speak- 
ers from the business rather than the 
banking world. Robert V. Fleming, 
president of the A. B. A., recognizing the 
need to create greater public understand- 
ing of the methods, policies, and services 
of banking, deems the advice of business 
men essential. 


J. W. Beaumont Pease, chairman of 
Lloyds Bank, Ltd., of London, has been 
elevated to the peerage. Mr. Pease will 
assume the title of Lord Wardington of 
Alnmouth. 


C. R. Mitchell, trust officer of the Coff- 
man-Dobson Bank & Trust Company, Che- 
halis, was elected vice president of the 
trust division for the State of Washing- 
ton, at the recent convention of the Wash- 
ington Bankers Association. 














What Price Investment Advice? 
What to Look For and What to Disregard in Seeking 
Competent Investment Advisers 


H. G. CARPENTER 
Vice-President, E. W. Axe & Company, Inc., New York City 


Editor’s Note: In his previous article, in the June issue of Trust Compan- 
ies, the author accentuated the importance of “purchasing power preserva- 


tion”, as compared with “capital conservation” in terms of dollars. 


The 


present discussion of “defensive” and “offensive” methods of investment 
carries the analogy further and advances guide posts for those who have 
the forethought to avail themselves of trustees qualified to act under 
discretionary powers or with access to competent investment counsel. 


ECAUSE a large percentage of the 

investment advice circulated during 
the past decade (much of it free or very 
low priced) has been of rather mediocre 
grade, the belief has become prevalent in 
some quarters that there are no compet- 
ent investment advisers. Perhaps the 
trouble, or part of it, lies with the in- 
vestor who has used the wrong method 
—or no method—in the selection of his 
counsel. 

When one considers the wide difference 
between the depression losses of many 
investors and the results attained by 
competent advisers; when one compares 
the degree of appreciation secured by the 
one, since the depression, with that of 
the other, certain it is that the lay in- 
vestor needs counsel, and it is equally 
important that he know how to select 
advisers of proven capacity. The pres- 
ent study may be applied to all types of 
investment advisers. With a uniform 
test, applicable to all, partiality is thus 
shown to none—whether investment 
trusts, statistical organizations, banks, 
brokers, trust companies, investment 
counsel, or any other agency. 


The investor or institution seeking 
help is confronted with an array of po- 
tential advisers ranging from investment 
trusts to investment counsel. Those 
about to select an adviser will first do 
well to pause a few moments to determine 
what qualifications are most essential. 
They may then well pause a few moments 
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more and review the customary sales 
arguments of investment advisers, to de- 
termine their pertinence and relevance 
to investment management ability. 


Two Essential Qualifications 

1. Few investors will question the 
statement that the most important func- 
tion of investment management is a de- 
fensive one—that of minimizing the risk 
to which capital is subjected, thereby 
avoiding the danger of serious loss. 

2. Important, too, is the offensive (as 
distinguished from defensive) function— 
that of securing an income in line with 
current interest rates and obtaining a 
fair degree of appreciation, when it is 
reasonably safe to seek appreciation. 


Old Tests Found Wanting 


Before: proceeding with the tests of 
such defensive and offensive abilities, let 
us consider the pertinence of some of the 
customary sales arguments. Shall the 
investor base his decision on the age or 
size of the advisory organization, on the 
personality of its representatives, on the 
methods employed, on the recommenda- 
tion of friends, on the published writings 
of the staff, on the record of results 
achieved, on the size of the fee—or what? 
All. of the above arguments will be en- 
countered. All merit consideration. But 
what weight should be given to each? 
On what should the investor base his final 
decision? Let us review the arguments 
suggested above and attempt to evaluate 
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them in proportion to their true impor- 
tance as indicators of investment man- 
agement ability. 


Age 


Age, or experience, in any business or- 
‘ganization or profession, is a desirable 
attribute. One feels an added sense of 
security with a long established bank, 
lawyer, physician, tailor—or investment 
adviser. One should not, however, rely 
solely upon the age of the investment ad- 
visory organization, any more than one 
would want to rely solely upon the age 
of a bank. Scores of investment advis- 
ory concerns have been in business a 
dozen years or more, with little to recom- 
mend them, as many banks will testify, 
except their age and their aptitude as 
advertisers and salesmen. Thus, while 
age and experience are of course to be 
desired, it would seem that these qualifi- 
cations should be supplemented by a more 
convincing proof of investment manage- 
ment ability. 


Size 

The size of an investment advisory or- 
ganization—number of employees, num- 
ber of clients, floor space occupied, or vol- 
ume of capital under its direction—is 
sometimes thought by the investor to be 
an indication of talent. One’s instinctive 
reaction to size is favorable. “This is 
the biggest organization,” says the in- 
vestor to himself, “it has more clients 
and presumably directs the investment 
of more money than others—therefore, it 
must be the best.” This line of reason- 
ing would be less dangerous if it were 
not so seemingly obvious. Most invest- 
ors are as unaware of sound investment 
management principles as they are beset 
by misconceptions regarding correct in- 
vestment practice. It may well follow 
that an advisory service which appeals 
to investors generally, is employing 
methods which are more successful in 
their sales appeal than in their invest- 
ment management results. Furthermore, 
it has become fairly well established that 
size, in two of the categories referred to 
above (number of clients and volume of 
capital), is distinctly a handicap, rather 
than an advantage. 
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Care should be exercised that the num- 
ber of accounts has not become so large 
that important decisions must be dele- 
gated to juniors, nor the volume of capi- 
tal so great that it is difficult to make 
occasional shifts from one group of se- 
curities to another—shifts which are so 
essential to really successful investment 
management. Size, beyond a point which 
assures a sufficiency of income for ade- 
quate research, plus a reasonable profit, 
may well be shunned rather than sought. 
The results of wholesale advice broadcast 
to the public will seldom compare favor- 
ably with the personal counsel of com- 
petent advisers to a private clientele. 


Customary Sales Appeals 


Under this heading may be grouped 
that infinite number of devices, common 
to sales organizations, which play so im- 
portant a part in making a favorable im- 
pression on the mind of the prospective 
customer. The personal magnetism of 
the salesman and other members of the 
organization; their apparent conserva- 
tism; ostentatious office furnishings, etc. 
Those who remember the “Old Coun- 
selor” radio program during 1928-1929 


will know just what I mean. The “Old 
Counselor” talked about “conservative 
investment”, about “first mortgage 


bonds”—“‘first mortgage gold bonds.” He 
possessed one of those deep, confidence- 
inspiring, slow-speaking clearly enun- 
ciating voices, which fairly breeds faith 
in the mind of the listener. The “Old 
Counselor” himself, according to reports, 
knew little if anything about invest- 
ments, he simply had a “radio personal- 
ity.” Presumably he suffered financially 
along with his listeners. 


Another device employed by some in- 
vestment advisers to favorably impress 
investors is the “free analysis.” “With 
no obligation on your part,” the adviser 
says, “we will prepare a free analysis of 
your list of securities. You may exam- 
ine this analysis at your leisure and then 
retain us or not as you please.” 

Thus the investor (who frequently has 
not been a particularly successful invest- 
ment manager—or he would not be seek- 
ing advice) is encouraged to base his se- 
lection of advisers on his judgment of a 
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list of recommendations! For the aver- 
age investor to base his selection of in- 
vestment advisers on his (the investor’s) 
judgment of a list of recommendations, 
is tantamount to basing one’s selection of 
a doctor on one’s taste or distaste for 
the prescription he prescribes. 

While no one can help being influenced 
by personality, atmosphere, and other 
sales devices, certainly these should not 
be the deciding factors in the selection 
of investment counsel. More positive 
proof of ability should be demanded. 


Methods Employed 

To those who are skilled in the prob- 
lems of investment management, infor- 
mation as to “methods employed” by a 
prospective adviser will reveal the cali- 
bre of that adviser. The investor will 
want to know that the advisers appre- 
ciate the importance of the long trends in 
business activity, interest rates and com- 
modity prices without relying on them, 
or any one or two of them, exclusively. 
He will want assurance that the advisers 
are not depending solely upon the “busi- 
ness cycle” theory, or the “quantity of 
money” theory, or the theory of “com- 
mon stocks as long-pull investments.” He 
will want proof that the advisers under- 
Stand the evidences which foretell finan- 
cial panics and inflation, and proof that 
they know what to do about them. He 
will want proof that they appreciate the 
dangers of political tampering with 
economic laws, whether domestic or for- 
eign; of labor troubles and of wars. He 


will want proof that his progpective ad- 


visers understand the reactions of the 
various industries and groups of indus- 
tries to the above conditions; and that 
after selecting the industries which are 
suitable for investment under certain 
conditions, that the advisers are compet- 
ent to select the individual companies 
which are in the best positions, and the 
security issues of such companies which 
may be purchased or held with least risk. 


As stated above, the investor who is 
skilled in the problems of investment 
management can judge the ability of his 
prospective adviser by ascertaining what 
methods are employed. The investor, 
however, must bear in mind that the mere 
statement on the part of the adviser that 
he employs certain methods, does not 
necessarily imply that he employs them 
successfully. Any investment adviser, 
for instance, can claim to be “conserva- 
tive” when talking to a conservative in- 
vestor. Most investment advisers are 
conservative—in their own conception of 
the term. The answer, however, lies not 
only in the claim but in the methods em- 
ployed and in the results achieved. 


Convention, born of misunderstanding 
of true investment principles, often 
masks as “conservatism.” “That would 
not be conservative,” declared Conven- 
tion in the spring of 1935, when compet- 
ent investment advisers recommended the 
purchase of common stocks of cyclical in- 
dustries which had had no earnings for 
several years. Convention was sincere. 
It was his idea of conservatism. Con- 
vention, masked as conservatism, bought 
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U. S. Steel at 200 because it had had sev- 
eral years of good earnings; but spurned 
it, as speculative, at 40, when past earn- 
ings had been negligible. ‘Conserva- 
tism” is indeed a much abused word in 
the field of investment management. 
“Methods employed” is a highly impor- 
tant consideration, but those who are not 
unusually skilled in the problems of in- 
vestment management will want still 
further proof of ability. 


The Recommendation of Friends 

The natural inclination of any investor 
seeking an investment adviser is to ask 
his (the investor’s) friends—just as he 
would inquire about a dentist. This is a 
good plan if subjected to two reserva- 
tions: 

First: Has the friend actually em- 
ployed the investment advisers under 
consideration, or has he only heard favor- 
able reports about them? 


Second: If the former, even though the 
methods and results have been satisfac- 
tory to the friend, is the friend in posi- 
tion to know how the methods and re- 
sults of the adviser he has retained, com- 
pare with the methods and results of 
other competent advisers—with the 
methods which should have been em- 
ployed and the results which should have 
been attained during the period under 
consideration ? 

There is so wide a divergence between 
the methods and results of poor advisers, 
mediocre advisers, and good advisers, 
that the investor, even though he feels 
satisfied, may well compare the one with 
the others. He may make some aston- 
ishing discoveries. 

One investor, for instance, may be 
thoroughly satisfied, even though his 
counsel’s advice lost him thirty per cent 
of his capital during the depression. He 
knows other investors who lost forty per 
cent, or fifty. What he does not know is 
that really competent investment mana- 
gers lost practically nothing. Another 
investor may be satisfied with his own 
or his adviser’s record in increasing his 
fund forty or fifty per cent since the de- 
pression. He does not know that com- 
petent investment advisory organiza- 
tions, while employing more truly con- 
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servative methods, have increased ac- 
counts under their direction by substan- 
tially greater percentages during the 
same period* Conventional investors 
and advisers are sometimes prone to at- 
tribute such results to “speculative prac- 
tices.” An investigation of methods em- 
ployed, however, will sometimes show 
that the better results have been achieved 
by more conservative methods. It is re- 
vealing, too, that the thoroughly com- 
petent adviser shows less losses in bad 
times as well as greater appreciation in 
favorable periods. 


Published Opinions 


Here the inquiring investor may find 
an indication, favorable or unfavorable, 
of the ability of his prospective adviser. 
Men who have a reputation in their voca- 
tion (and some who do not), whether 
that vocation be law, medicine, banking 
or investment management, sometimes. 
publish articles or books on subjects hav- 
ing to do with their vocations. Author- 
ship alone by no means implies invest- 
ment management ability, but evidence 
of the soundness of a writer’s conclusions. 
can frequently be gained by comparing 
his published opinions at a given time 
with events which followed. Thus, dur- 
ing 1929, the editor of, or the contributor 
to a financial periodical might have left a 
record showing either that he foresaw or 
did not foresee the then approaching dis- 
aster. And in 1930, 1931, and the first 
half of 1932, he might either have been 
evidencing his realization that the bot- 
tom of the depression had not yet been 
reached, or he may have shown by his 
articles that he misjudged the situation. 
Likewise, since July 1932, published ar- 
ticles might show whether or not the 
author realized that the depression, as 
far as investment securities was con- 
cerned, was over. 


Authorship alone, I shall again mod- 
estly admit, is by no means a guarantee 


*The reader will recognize that the appreciation 
referred to above contemplates the ‘Purchasing 
Power Preservation’ type of management, as dis- 
tinguished from ‘‘Capital Conservation’’ which 
must of course be employed in the management of 
legal trusts. “Purchasing Power Preservation” 
and “Capital Conservation” were discussed by the 
author in the June issue of Trust Companies. 
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of investment management ability, but it 
may enable one to determine with what 
degree of success the prospective invest- 
ment adviser has, in the past, foreseen 
and avoided risk. It would seem logical 
that one who has been thinking straight 
during the past ten years of investment 
difficulties, should be reasonably success- 
ful in the years to come. Certainly a 
record of sound, conservative judgment 
during those troublesome years is to be 
preferred to a poor record, or to no proof 
at all. 


Record of Results Achieved by Investment 
Advisers 

Here, it would seem, one might find a 
good indication of investment manage- 
ment ability—or lack of ability. To base 
one’s opinion solely, however, upon the 
record of results of an investment ad- 
visory organization, would demand a per- 
iod of operation embracing a long period 
of time—probably thirty years or more 
before one could feel entirely safe. Un- 
fortunately there are no successful ad- 
visory organizations which have been in 
business that long. It might be reveal- 
ing, nevertheless, in connection with the 
methods they employ, to check the results 
achieved by prospective advisers very 
carefully throughout the period they have 
been rendering financial advice. 


It should be stated emphatically that 
short-term results—three months, six 
months or a year, and sometimes even 
longer—cannot be relied upon to any 
great extent. One has but to look back 
to 1928-1929 to realize that an iavestment 
adviser who retired from all investments 
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except short-term bonds in late 1928 or 
early 1929, would have been doing ex- 
cellent work in spite of the fact that he 
would have seemed to be wrong for a 
period of almost a year. 


In 1935 or 1936, or almost any other 
year one might select, it is easy to look 
back and say that an investment advisory 
organization might well have had his ac- 
counts invested 100% in common stocks 
instead of a more conservative ratio. The 
ability of an investment adviser, how- 
ever, should be judged in part at least by 
the precautionary measures he employs 
when risk is present regardless of wheth- 
er that risk actually develops or not. 


We have recently (1929 to 1936) 
passed through a very difficult invest- 
ment period. The investment adviser 
who can prove that he foresaw the de- 
pression, that he avoided serious losses 
from 1929 to 1932, and that he has made 
reasonable profits for his clients from 
mid-1932 to date, offers something far 
more tangible and convincing than age, 
size, personality and recommendations of 
friends, all combined. He has proved on 
the one hand that his methods guard 
against serious losses; on the other, that 
he has not been unaware, since 1932, of 
the excellent opportunities to achieve a 
reasonable appreciation at relatively lit- 
tle risk. 


On the other hand, if the adviser under 
consideration failed to foresee the de- 
pression, did not avoid serious loss in 
1929-1932, or has not achieved substan- 
tial profit since mid-1932—any of the 
three—then perhaps the investor or the 





230 


institution seeking an investment ad- 
viser might well continue his search. 


A Good Guide 


A voluntary movement is gaining 
ground among investment advisers which 
is worthy of note and praise. This plan 
involves a frank disclosure of the results 
achieved for all accounts under the direc- 
tion of the adviser, which have followed 
the adviser’s recommendations. Not se- 
lected accounts during certain periods, 
but all accounts for the entire period 
through which the adviser has operated. 
It would be very easy today, for instance, 
for an adviser to set up one group of ac- 
counts on a very conservative basis and 
another on a very aggressive basis. A 
year later, depending upon what had hap- 
pened in the meantime, the adviser could 
proudly display one group of successfully 
managed accounts. If, however, he must 
disclose the composite of all accounts un- 
der his direction, then the good results 
of one class will be offset by the poor re- 
sults of another and you will have a true 


record of the adviser’s capacity. The 
record of individual accounts may be 


quite misleading. What the investor 
should value most highly, it would seem, 
is positive proof of the composite results 
achieved for all clients. If all invest- 
ment advisers would adopt this plan, the 
path of the investor seeking competent 
counsel would be made easier. 


The High Cost of Low Cost Advice 


There is one more consideration, one 
which is given far more weight by some 
investors than it should be given. I re- 
fer to the rate of the fee charged. 


Unfortunately for them, many thought- 
less investors view investment advice as 
did the village grocer who said, “Eggs is 
eggs.” 

The fee for investment advice bears 
little relation to the cost. The cost can- 
not be reckoned until the end of the year, 
or rather two or even three or more 
years. “The same thing” at a “saving” 
of one half of one per cent may in com- 
parison prove to have cost ten per cent or 
twenty per cent. Certainly the investor 
who lost a goodly percentage of his capi- 
tal during the depression had a very cost- 
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ly adviser. Likewise the investor who 
has not had a substantial appreciation 
since 1932 has been retaining extremely 
high cost advisers, even though the fee 
may have been small or though no fee 
at all was paid. 

A common error among investors is to 
relate the investment adviser’s fee to in- 
come—to consider it as a charge against 
income. Competent investment advisers 
devote ninety per cent of their effort to 
conserving capital in dangerous periods 
and increasing it in favorable periods. 
Why then should the investment adviser’s 
fee be considered a charge against in- 
come? It should not. A more proper 
designation would be “Insurance on capi- 
tal and purchasing power.” The investor 
who needs counsel and who cannot afford 
competent investment advisers because 
their fee is too great a percentage of his 
income may well continue his reverie be- 
gun above as follows: “As a result, I 
probably will suffer serious losses both in 
capital and purchasing power and even- 
tually my income will be materially re- 
duced.”* Of one thing we may be sure: 
the fee bears little relation to the ulti- 
mate cost. 

To get back to our problem, which is 
to judge the ability of investment advis- 
ers in advance. As the reader may have 
surmised, it is the author’s belief that 
the only effective way in which a satis- 
factory decision can be reached is to as- 
certain the methods said to be employed 
and then check the record of results 
achieved by those methods. 


We are standing today at a point where 
this test can be advantageously applied. 
During the last 9 years we have had an 
unusually wide range of economic con- 
ditions and of investment problems. We 
have come through a period of prosperity 
and through a period of drastic liquida- 
tion in business and the security markets. 


*One unfortunate circumstance in many trusts 
is that trustees’ fees are based upon income and 
charged against income. Such a provision not only 
contributes to the regrettable “life tenant—re- 
mainderman conflict of interests,’ but has a ten- 
dency to restrict the trustees’ efforts both in the 
conservation of principal and the preservation of 
purchasing power. The author’s forthcoming book, 
“A Successful Investor Writes to His Wife’, sug- 
gests provisions for correcting these evils. 
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From mid-1932 to date we have been 
through the early stages of a business re- 
covery. In addition to the above cyclical 
changes we have had the complication of 
serious international disturbances, an un- 
usual domestic political situation, a se- 
rious bank crisis, and have had to face 
the problem of the protection of invest- 
ment funds against currency deprecia- 
tion and inflation. This period has con- 
sequently provided an unusually good test 
of investment management ability, both 
defensive and offensive. That the pro- 
spective adviser has merely been in busi- 
ness during this period, carries little 
weight. The important question is: How 
successful has he been? 


I suggest, therefore, that the inquiring 
investor must inform himself as to the 
method employed, and then as to the fol- 
lowing proofs from his prospective in- 
vestment adviser: 


1. (Defensive) Proof that he recog- 
nized the investment dangers pres- 
ent in the situation in 1928-29 and 
took some means of protecting his 
funds against these dangers. 


. (Defensive) Proof that the invest- 
ment adviser did not expose his 
funds to serious danger in the later 
stages of the 1929-32 decline and 
that attention was given to protect- 
ing funds against the unfavorable 
effects of European political and fin- 
ancial developments in 1931-32. 


. (Defensive) Proof that some means 
of protection of investment funds 
was taken against the serious bank 
crisis of 1933. 


. (Defensive) Proof that means were 
taken to protect funds against the 
danger of inflation in 1933 and sub- 
sequent years. 


. (Offensive) Proof that the change 
in the character of the general in- 
vestment situation in 1932 and 1933 
was recognized and that the position 
of investment accounts was changed 
some time in 1932 or 1933 to take 
account of this change in general 
economic conditions, as well as dan- 
ger of inflation which , developed 
during this period. 


Sleep at the Edge of the Atlantic Ocean! 


Ne PRESIDENT 
ATLANTIC CITY’S 
Newest Boardwalk Hotel 


Every Comfort is Yours at Moderate 
Cost at This Splendid Boardwalk Hotel. 
Five Hundred Rooms With Salt Water 
Baths. Turkish Baths, Solariums, Indoor 
Swimming Pool. Reservations May be 
Made Now—for Rooms or Beautiful 
Housekeeping Apartments, Luxuriously 
Furnished. Famed European Restaurant. 
Full Information and floor plans from 


W. H. ALBRIGHT, Manager 


Eight Miles of Glorious Boardwalk 


6. (Offensive) Proof that the invest- 


ment manager has followed a gen- 
eral policy which has resulted in 
reasonably substantial benefit to his 
investment accounts as a result of 
the recovery in business and secur- 
ity prices which has occurred over 
the past three or four years, with- 
out, however, exposing the accounts 
to serious danger of loss from 
domestic or foreign political dis- 
turbances. 


. (Offensive) Proof that the selection 


of securities employed in the funds 
has been intelligently made and that 
it has been in accordance with gen- 
eral economic and political condi- 
tions. If the investment manager 
has maintained approximately the 
same industrial distribution of se- 
curities in his investment funds 
over the entire period 1928-36, or 
even over the period 1932-36, it is 
strong evidence that an inflexible 
and rule-of-thumb policy has been 
followed and that the funds have 
not been intelligently adjusted to 
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changing conditions in order to ob- 
tain the greatest investment safety 
and benefit. 


The proofs offered by no investment 
adviser will be perfect in all these re- 
spects, if indeed in any single one. But 
in the comparison of the proofs offered 
by several advisers, it is remarkable how 
much more clearly one can visualize their 
respective ability. 


Several investors who have, at the 
writer’s suggestion, attempted to apply 
the above tests have reported that it is 
sometimes difficult to get the proofs 
asked for; that the prospective adviser 
“prefers to use his own sales presenta- 
tion.” It seems to me that the informa- 
tion required in the above tests is some- 
thing the prospective client of an advis- 
ory organization is entitled to. The bur- 
den of proof should be put squarely up to 


the adviser. If satisfactory proofs are 
not forthcoming, it might be just as well 
to disregard the organization which does 
not furnish them. 

This method of selection means work 
and trouble for the inquiring investor, 
and it means more work and trouble for 
the investment adviser who would qual- 
ify. But the selection of a competent 
adviser is a very serious problem. There 
are few banks or individual investors 
who can afford to make their investiga- 
tion in any but the most painstaking 
manner. 

The plan suggested above may not be 
the perfect solution, but it does provide 
a uniform, practical test. It is fair to 
all classes of advisers, and I venture the 
assertion that fewer mistakes will be 
made in the selection of investment ad- 
visers by those who follow this procedure 
than by those who do not. 





Objectives of American Institute of Banking 1936-37 


Henry Verdelin, President, American 
Institute of Banking, outlines herewith 
the purposes which are to guide the In- 
stitute in its current year. 


Of the objectives which the new ad- 
ministration sets up, some are old and 
familiar; some are new and experimen- 
tal. Ever since the Institute was found- 
ed thirty-six years ago it has sought to 
promote among bank employees a sound- 
er knowledge of banking principles and 
practices. In the dissemination of bank- 
ing knowledge, however, its responsibili- 
ties have grown with the years, and as 
our national economic life has taken on 
increased complexity the Institute has 
reached out into new fields, so that our 
curriculum now offers nineteen courses 
as compared with ten courses in 1929. In 
particular we shall. continue our efforts 
of the past year or two to promote bet- 
ter customer relations and to widen our 
opportunities for the benefit of grad- 
uates. 


The preservation in private hands of 
the chartered banking business of the 
future is dependent upon our ability to 
detect and counteract those influences 


which, without thought as to their ulti- 
mate consequences, seek to increase the 
number of laws, rules and regulations 
governing the department. of banks. 
While certain rules and _ regulations 
are essential in any business of the scope 
and econmic significance of banking, we 
must constantly guard against restric- 
tions which would substitute an inelastic 
rule of thumb for the exercise of expe- 
rienced judgment. The necessity for 
following attentively the current trend 
of public thought on financial matters, 
and the development of a keen perception 
of what is going on about us, is of singu- 
lar importance at this time when there 
have been so many suggestions made of 
a character which are unsound and im- 
possible of accomplishment. 

It is, then, with no lack of motivating 
objectives that our thirty-seventh year 
stretches before us. To deepen the 
banker’s knowledge of his task; to widen 
the public’s understanding of the bank 
and the bank’s understanding of the pub- 
lic; and to supply constructive criticism 
of proposed banking legislation—surely 
these objectives offer the Institute scope 
for unparalleled activity. 





Fiduciary Powers, Obligations and Procedure Under 
New Trust Act in Bermuda 


The Legislative Council and Assembly 
of the Bermudas has just enacted, sub- 
ject to approval by the Home Authori- 
ties in England, the Bank of Bermuda 
Act, 1936, under which the Bank would 
be authorized: 


“(1) To act as executors, administrators, and 
trustees, and to undertake and execute trusts of 
all kinds, whether private or public, including 
religious and charitable trusts, and generally to 
carry on what is usually known as trustee and 
executor business, and in particular and without 
limiting the generality of the above, to act as 
judicial and custodian trustees, trustees for the 
holders of debentures and debenture stock, to act 
as administrators of the property of convicts, and 
to act as receivers, managers, agents, and liquida- 
tors, and as an attorney acting under a power 
of attorney ; 

“(2) Notwithstanding anything contained in the 
Bank of Bermuda Acts to hold, administer, sell, 
realize, invest, dispose of, and deal with the 
moneys and property, both real and personal, and 
to carry on, manage, sell, realize, dispose of and 
deal with any business comprised or included in 
any estate or matter committed to the Bank in 
any capacity authorized by this Act; PROVIDED 
ALWAYS that nothing contained in Section 15 
of “The Bank of Bermuda Act, 1890” shall be 
construed to prevent the Bank from holding, dis- 
posing or otherwise dealing with shares in its own 
capital which shall come into its hands in any 
capacity authorized by this Act, and, PROVIDED 
THAT nothing herein contained shall give the 
Bank, in any capacity authorized by this Act, 
greater power and authority than is permitted by 
law to an individual exercising any like capa- 
city eo" 


Fees for acting in the various fiduciary 
capacities are limited, in addition to all 
moneys properly expended and charge- 
able against estates and matters are not 
to be “in excess of 5% of the gross value 
of any estate or matter committed to the 
Bank in any capacity authorized by this 
Act, and a commission of 5% of income 
received by the Bank in any capacity 
authorized by this Act, ***.” Other 
major provisions follow: 


Segregation of Accounts and Liability 


“5. The moneys and securities of each estate, 
matter, and trust shall always be kept distinct 
and in separate accounts and so marked in the 
books of the Bank so as always to be distinguished 
from any other in the registers and other books of 
account to be kept by the Bank, and so invested 
that at no time shall such moneys form part of 
or be mixed with the general assets of the Bank, 
and the Bank shall in the receipt of the rents and 

* 
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income and in the overseeing and the management 
of trust and other property keep distinct records 
and accounts of all operations connected herewith. 


Attendance in Court 


7. (1) Whenever the personal attendance of 
the Bank in any capacity authorized by this Act is 
required in a Court of Justice or elsewhere the 
Bank shall be entitled to make such attendance 
in the person of the President, Manager, Assis- 
tant Manager, or Secretary of the Bank; and the 
personal duties of the Bank in any capacity auth- 
orized by this Act may be discharged on behalf of 
the Bank by the President, Manager, Assistant 
Manager, or Secretary. And in every case where 
the Bank is acting in any capacity authorized by 
this Act the President, Manager, Assistant Man- 
ager, Secretary, and Directors shall be individually 
and collectively in their own proper persons re- 
sponsible to the Court and shall in their own 
proper persons be liable by process of attachment 
or commitment for contempt or by other process 
to ali Courts having jurisdiction on that behalf for 
the proper discharge of their duties and for 
obedience to the rules, orders, and decrees of such 
Courts in the same manner and to the same extent 
as if such President, Manager, Assistant Manager, 
Secretary, and Directors had personally been act- 
ing in any capacity authorized by this Act. But 
notwithstanding such personal responsibility of the 
said President, Manager, Assistant Manager, Sec- 
retary, and Directors, the Bank shall remain li- 
able for any pecuniary loss which may be occa- 
sioned or which may happen through the imper- 
fect or improper discharge or through the neglect 
of the Bank or of any of its officers of any act 
or duty in respect of any office, appointment, or 
engagement held or entered upon by the Bank ;***’’ 


Trust Investments Authorized 


“13. The Bank shall be entitled to invest its 
trust funds: 

(1) In the securities and by, with, or under 
the powers and provisions with respect to the in- 
vestment by trustees contained in “The Trustee 
Act, 1876”’ and any act in addition to or in sub- 
stitution for or amending the same, or, in any 
securities declared as trustee investments by any 
other Act of the Legislature, unless any such in- 
vestment shall be specifically forbidden by the 
instrument creating the trusts; 

(2) Or, as may be directed or limited by the 
terms of any trusts declared or afiecting the 
same or by the order, judgment, or decree of the 
Court from which the same shall be received, and 
provided that nothing herein contained shall pre- 
vent the Bank holding foreign or other securities 
forming part of any trust estate or matter which 
comes into its hands, such securities being held 
subject to the trusts thereon declared, but in the 
case of the realization of any such securities the 
proceeds of the same shall be invested as herein 
directed unless otherwise sanctioned in the will, 
deed, or instrument creating the trust; Provided 
Always that nothing herein contained shall be 
construed to authorize the Bank to retain non- 
trustee securities unless such retention shall be 
authorized by the instrument creating the trust. 





Personnel Changes in Trust Institutions 


CALIFORNIA 


Los Angeles—Robert H. Bolman has been 
appointed manager of the new trust busi- 
ness department of the Union Bank & Trust 
Company, according to announcement by 
A. L. Lathrop, vice president in charge of 
the bank’s trust department. Mr. Bolman, 
who was for nine years an officer of the 
Bishop Trust Company in Honolulu, re- 
signed that position and took an extended 
world tour before coming to Los Angeles. 
He is a native of Palo Alto and a Stanford 
graduate. 


Los Angeles—R. E, Ruple has been placed 
in charge of the trust department of the 
Hollywood-Highland branch of the Bank of 
America N. T, & S. A. 


Los Angeles—It is reported that Freder- 
ick R. Behrends has resigned as vice presi- 
dent and trust officer of the California 
Trust Company. He has served twice as 
chairman of the trust section of the Cali- 
fornia Bankers Association and has been 
active in the national field through the trust 
division of the A.B.A. Mr. Behrend’s 
plans for the future will be announced 
early in September. 


Pasadena—H, J. Stocksick has been ap- 
pointed an assistant vice president of the 
Pasadena branch of the Security First 
National Bank of Los Angeles. 


San Francisco—A, P. Giannini, chairman 
of the board of directors of the Bank of 
America, N. T. 

& & A, hee 
assumed the 
additional of- 
fice of chair- 
man of the 
general execu- 
tive commit- 
tee. In the lat- 
ter position he 
succeeds his 
brother, Dr. 
A. H, Giannini, 
who resigned 
his bank post 
to head United 
Artists Film 


Enterprises. A. P. Giannini 


San Francisco—Arthur Reynolds has re- 
signed his position as vice chairman of the 
board in charge of publicity of Bank of 
America, N. T. & S. A. 

DISTRICT OF COLUMBIA 

Washington—J. Frank White has as- 
sumed the presidency of the National Bank 
of Washington. He was formerly vice 
president and cashier, having served the 
bank for 50 years. As cashier he is suc- 
ceeded by Rutherford J. Dooley, formerly 
assistant trust officer and cashier 


Washington—Charles R. Grant, vice 
president and treasurer of the Washington 
Loan and Trust Company has resigned be- 
cause of ill health after thirty years of 
service to the institution. 

CONNECTICUT 

New Britain—William H. Judd, formerly 
vice president, has been elected president of 
the New Britain National Bank, succeeding 
the late Frederick Chamberlain. Mr. Judd 
started with the New Britain National Bank 
Jan, 1, 1897, as a runner. He is chairman 
of the board of finance and taxation of New 
Britain and president of the local Chamber 
of Commerce. 

GEORGIA 

Atlanta—Louis F. Gordon and J. S. Budd 
have been made vice presidents in the At- 
lanta office of the Citizens & Southern 
National Bank, and Thomas A. Maye has 
been chosen an assistant cashier. 

ILLINOIS 

East St. Louis—Alfred C. Martin has 
been appointed vice president and director 
of the Southern Illinois National Bank in 
East St. Louis, succeeding Louis C. W. 
Hecht. Mr. Martin has had 25 years of 
banking experience and was formerly deputy 
commissioner of Missouri banks. 


Granite City—Ben Schermer, formerly 
vice president, has been elected president of 
the Granite City Trust & Savings Bank, suc- 
ceeding the late William Champion. H., D. 
Karandjeff has been made executive vice 
president and cashier. He was formerly 
trust officer and cashier. 

INDIANA 

Frankfort—E. M. Blinkenstaff has been 
appointed treasurer of the Clinton County 
Bank & Trust Company. He had been act- 
ing manager of the Rossville branch. 
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KANSAS 


Topeka—Ray C. Clevenger has been 
chosen as president of the National Bank 
of Topeka, one of the State’s largest and 
oldest financial institutions. Mr. Clevenger 
was formerly president of the Fourth 
National Bank of Wichita, and succeeds Carl 
W.. McKeen, who has retired. 


MASSACHUSETTS 


Boston—Lawrence P. Morse, financial edi- 
tor of the Boston Transcript since 1932, has 
joined the staff of the New England Trust 
Company, and will be in charge of the in- 
vestment consultation department of the 
trust department. Mr. Morse was with the 
Babson Statistical organization before going 
to the Transcript in 1932. 


Boston—T. Jefferson Coolidge, former 
Assistant Secretary of the Treasury in 
Washington, has been renamed as vice 
president of the First National Bank of 
Boston. He is also a director of the Old 
Colony Trust Company, an affiliate of the 
First National Bank. 


MISSOURI 


Kansas City—William F. Schmidt has 
been elected an assistant vice president of 
the First National Bank. He was formerly 
Southwestern representative for Guaranty 
Trust Company of New York. 


NEW HAMPSHIRE 


Concord—Harold H. Blake, a director of 
the National State Capital Bank has been 
chosen president of the Loan & Trust Sav- 
ings Bank. He succeeds the late Edward 
S. Willis. 


NEW JERSEY 


Trenton—Eugene J. Foun- 
tain, R. F. C., examiner at- 
tached to the New York of- 
fice, has been appointed ex- 
ecutive vice president of the 
Trenton Trust Company. 
Prior to joining R. F. C., Mr. 
Fountain was for many years 
associated with the Guaranty 
Trust Company and the Irv- 
ing Trust Company of New 
York City. Announcement 
has also been made of the ap- 
pointment of Alan W. Bow- 
ers as first vice president of 


TRUST SOLICITOR 


Los 


seeks experienced trust solicitor. 


Angeles trust department 
State fully experience and salary. 
Box M. TRUST Companies. 


fidential. 


Con- 
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Canandaigua—Acey W. Southerland, vice 
president and cashier of the Canadaigua 
National Bank & Trust Company, has an- 
nounced his resignation, continuing, how- 
ever, as a director. William I. Searles will 
become vice president, advancing from trust 
officer and assistant cashier. Basil Elmer 
will be promoted to cashier and Fred E. 
Reed, assistant cashier. 


New York—Continental Bank & Trust 
Company has named Richard J. Lighthall 
assistant trust officer. Mr, Lighthall was 
formerly with the Bankers Trust Company. 
Herbert Prior was made an assistant secre- 
tary. 


New York—Robert A. Miller has been 
elected an assistant trust officer of the 
Chemical Bank & Trust Company. 


New York—At a recent directors meet- 
ing of the Bank of Manhattan Company, 
Philip L. Kelser was appointed assistant 
vice president of the bank. Mr. Kelser has 

been associated with the 
Bank, of New York & Trust 
Company. 


New York—Godfrey  L. 
Troutman has been elected an 
assistant secretary of Manu- 
facturers Trust Company. 


Rochester—Albert D. Per- 
ry retired recently as assis- 
tant vice president and adver- 
tising manager of the Union 
Trust Company, to re-enter 
the commercial advertising 
field with the Case-Hoyt Cor- 
H. L. Underhill, 


Ww. Allison, newly poration. 


elected vice president of 

Equitable Trust Co., Wil- 

mington, Del., who succeeds 
Gilbert T. Stephenson. 


the Trenton Trust Company. J2mes 


He was formerly vice presi- 
dent and treasurer. 


assistant vice president, will 
take over Mr. Perry’s duties 
as advertising manager. 
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New York—Walter Niklaus, trust offi- 
cer and secretary of the Banca Commer- 
ciale Italiana Trust Company has been ad- 
vanced to secretary of the bank. He re- 
tains his title of trust officer. 


OHIO 


Youngstown—V. J. Goodridge, treasurer, 
and A. T. Button, secretary of the Dollar 
Savings & Trust Company have been elect- 
ed vice presidents of the institution. They 
will also retain their former titles. 


Newark—J. Fulton Van Voorhis, former- 
ly vice president of the Newark Trust Com- 
pany is now chairman of the board, and L. 
B. Walters, formerly vice president has been 
named president of the institution. 


OKLAHOMA 


Enid—A. F. Butts has been named vice 
president of the First National Bank. He 
was formerly cashier and has been with the 
bank for 26 years. C. F. Herrian was pro- 
moted to cashier. 


PENNSYLVANIA 


Boyertown—Roy E. Stahl has been elected 
by the Farmers National Bank & Trust 
Company to succeed Daniel S. Krick, who 
was trust officer and cashier. Mr. Stahl 
has been assistant cashier. 


Harrisburg—Millard B. Simmons has been 
elected executive vice president of the Pen- 
brook Trust Company to succeed O. B. 
Leese, who will remain a director. 


Pittsburgh—David M. Gilmore was elect- 
ed a trust officer of the Union Trust Com- 
pany at a recent meeting of the executive 
committee, and began his duties on August 
15. Mr. Gilmore is a native of Sewickley 
and has been a member of the Allegheny 
County Bar Association since 1924. 


Pittsburgh—R. G. Fiscus has resigned as 
assistant trust officer of the Commonwealth 
Trust Company of Pittsburgh to become As- 
sistant General Counsel of the Allegheny 
County Authority. Mr. Fiscus is a graduate 
of University of Pittsburgh law school, and 
a former member of the legal staff of the 
Gulf Oil Corporation. 


Pittsburgh—G. Allen Patterson, who has 
been assistant auditor for the Peoples- 
Pittsburgh Trust Company, was recently 
elected auditor for the institution. 


Scranton—Charles S. Weston, who re- 
signed on June 30 as president of the First 
National Bank, has been elected chairman 
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of the board of directors. He was president 
of the bank more than 23 years, and a di- 
rector since 1905. In addition to his bank- 
ing activities he was also a leader in var- 
ious business and civic enterprises. Dr, U. 
A. Noble, who succeeds Mr. Weston as presi- 
dent, has been a director of the bank and is 
also well known for his civic work. Frank 
Hummler, senior vice president, who has 
been elected chairman of the bank’s execu- 
tive committee began as a bookkeeper in 
1888 with the Lackawanna Trust & Safe De- 
posit Company, which later affiliated with 
the First National and became cashier of 
the bank and treasurer of the trust com- 
pany. He organized the South Side Bank 
in 1902 and was its president until 1915. 


TEXAS 
Corpus Christi—W. W. Dees, formerly 
vice president and cashier of the City Bank 
& Trust Company at McAllen, has succeed- 
ed W. R. Norton as active vice president of 
the Texas State Bank & Trust Company. 
Mr. Norton resigned on account of ill health. 


Houston—C,. L. Thomason has been made 
vice president and secretary of the Lincoln 
Trust Company. 


Marshall—W. L. Barry has been elected 
president of the First National Bank. He 
was formerly vice president and cashier. B. 
H. Bell, formerly assistant cashier has been 
made vice president; O. H. Clark, formerly 
assistant cashier, cashier; and F. R. Yakel, 
assistant cashier. 


VIRGINIA 

Richmond—Richard H. Wells, assistant 
cashier and manager of public relations de- 
partment of the State-Planters Bank & 
Trust Company has assumed charge of the 
advertising department. 

Miss Rose Scorgie recently resigned from 
the bank to establish her own business in 
Washington, D. C. She joined the staff of 
the Planters National Bank in 1920 and 
when that institution was merged with the 
State & City Bank, took over the duties of 
advertising manager for the resultant State- 
Planters Bank & Trust Company. Miss 
Scorgie has produced many successful se- 
ries of ‘advertisements, of which the two 
outstanding newspapers series, “Governors 
of Virginia in Colonial Days” and “Roads of 
Romance in Virginia” were reprinted in 
book form and received wide and favorable 
comment. 


WASHINGTON 


Seattle—The Peoples Bank & Trust Com- 
pany has announced two recent promotions. 
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J. A. Green has been advanced from assis- 
tant cashier to a vice president, and Oliver 
H. Haskell from an assistant cashier to 
vice president in charge of the bank’s First 
Avenue branch. 


Seattle—L. L. Madland has accepted an 
executive position with the Seattle First 
National Bank. He has acted as Chief 
National Bank Examiner in the Twelfth 
District for over three years, and was pre- 
viously connected with the office of the 
Comptroller of the Currency. 


Tacoma—Harry Anderson of the Na-. 


tional Bank of Tacoma has recently been 
named an assistant trust officer of the 
institution. 


WISCONSIN 


Milwaukee—William G. Brumder, John 
S. Owen and Joseph W. Simpson, Jr., have 
been made vice presidents of the First 
Wisconsin National Bank, and Phillip J. 
Dries, assistant cashier. Mr. Brumder and 
Mr. Owens were formerly assistant vice 
presidents, and Mr. Simpson was assistant 
vice president and in charge of the bank’s 
credit department. 


CANADA 


Montreal—W. Roy Dillon has recently 
been appointed trust officer and manager of 
the newly formed public relations depart- 
ment of The Royal Trust Company. Mr. 
Dillon was formerly an assistant trust of- 
ficer in the company’s trust department at 
Montreal. 


Trust Institution Briefs 


Los Angeles, Cal.—The Security-First 
National Bank of Los Angeles has con- 
solidated two of its branches, in accord 
with the current policy of consolidation 
for greater operating economy. The 
Pershing Square branch has been merged 
with the Sixth & Grand street office, a 
block away. With 17,000 accounts and de- 
posits in excess of $20,000,000., the new 
unit is one of the largest branch banks in 
Southern California. Mr. Zombro, who 
became vice president of the Security- 
First National in 1913 and head of the 
Sixth & Grand Street Branch since its 
opening in 1920, is in charge of the con- 
solidated branch. 


Riverside, Cal.—Bank of America, N. T. 
& S. A. has purchased control of the First 
National Bank, which has total resources 
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of $2,900,000. The bank will be converted 
into a branch of the parent system. 


San Francisco, Cal.—Transamerica Cor- 
poration, controlling branch banking sys- 
tems in three Pacific states has extended 
its expansion program and entered the 
State of Washington with the purchase of 
the National Bank of Tacoma, one of the 
oldest national banks in*the State. Total 
resources of the bank are over $18,000,- 
000. and purchase of control has been an- 
nounced by L. H. Giannini. All present 
officers and personnel will remain under 
the new ownership. Bank of America, 
fourth largest bank in the United States, 
with resources of more than $1,366,000,- 
000., serves California with 447 branches 
in 275 communities. First National Bank 
of Portland, oldest bank on the Pacific 
Coast, with resources of $85,000,000., 
operates 28 branches throughout Oregon, 
and First National Bank in Reno, with 
$18,000,000. in resources, operates seven 
branches in Nevada. All three are con- 
trolled by Transamerica, which has also 
recently acquired control of the First Na- 
tional Bank of Klamath Falls, Oregon. 


Atlanta, Ga.—The Trust Company of 
Georgia has purchased the building ad- 
joining the bank property and work has 
begun on connecting the two structures. 
A portion of the new building will be used 
for additional banking quarters and the 
balance for additional space for tenants 
now located in the bank building. 


Boise, Ida.—The First National Bank of 
Idaho, with headquarters in Boise, has 
announced a change of corporate name to 
the Idaho First National Bank of Boise. 
The organization remains the same, with 
the same officers and personnel, the 
change in name having been made to 
facilitate branch banking expansion. Co- 
incident with the change of name, the 
bank announced the extension of its 
branch banking system into northern Ida- 
ho, where it has acquired the business and 
locations of three banks at Coeur d’ 
Alene, Moscow and Lewiston. All three 
were formerly owned by the Investment & 
Securities Company of Spokane, an affili- 
ate of the Old National Bank & Union 
Trust Company, and operated under the 
names of the American Trust Company, 
Coeur d’ Alene; Lewiston National Bank, 
Lewiston; and First National Bank, Mos- 
cow. This transaction will add approxi- 
mately $4,000,000. to the present deposit 
volume of the Idaho First National, bring- 
ing its total resources to approximately 
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$18,000,000. It is the second largest bank 
in the state, the oldest national bank in 
the state, established in 1867. 


Lewiston, Ida.—The First National Bank 
of Grangeville, Craigmont State Bank and 
First Bank of Genesee have become bran- 
ches of the First National Bank of Lewis- 
ton. The Bank of Asotin County, Wash- 
ington, was merged with the State Bank 
of Clarkston, the latter remaining inde- 
pendent of the parent bank of Lewiston, 
although owned by the same _ interests, 
the Securities Company. 


Marquette, Mich.—The First National 
Bank & Trust Company has purchased the 
assets and assumed the liabilities of the 
Marquette County Savings Bank. 


Red Wing, Minn.—The First National 
Bank, affiliated with the Northwest Ban- 
corporation and the Red Wing Bank & 
Trust Company will be merged in the near 
future, according to plans already ap- 
proved. 


Columbia, Mo.—Boone County Bank has 
announced purchase of the Conley-Myers 
Bank. 


Bayonne, N. J.—The State Department 
of Banking and Insurance has taken over 
the Mechanics Trust Company and its af- 
filiate branch, the Bank of South Hudson, 
according to an announcement by Com- 
missioner Carl K. Withers. 


New Brunswick, N. J.—Henry A. Wei- 
ler, trust officer of the National Bank 
of New Jersey, has been reappointed a 
member of the Special Committee on 
Trust and Savings Bank Investment of 
the New Jersey Bankers Association. 

The committee has been asked to make 
a study of the present laws governing the 
legality of investments for savings banks 
and trust companies for the State associ- 
ation. 


Ithaca, N. Y.—The merger of the First 
National Bank of Trumansburg into the 
Tompkins County Trust Company was ef- 
fected August 1. 


Durham, N. C.—A modern seventeen- 
story skyscraper will be the new home of 
the Durham Loan & Trust Company and 
will rank with the finest banking struc- 
tures in the South. Known as the Home 
Bank Building, the Trust Company will 
occupy the first two floors, and basement. 
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Columbia, S. C.—E. A. Wayne has been 
appointed chief bank examiner by the 
State Board of Bank Control. He suc- 
ceeds Thomas H. Daniel, resigned to join 
the Federal Housing Administration. Mr. 
Wayne was with the Peoples State Bank 
until it closed, and is now in charge of 
liquidations of loans and discounts and of 
the trust department of the receivership. 
The post of examiner pays $3,480. a year 
and the sum of $7,200. is allowed for as- 
sistants. 


Regina, Can.—The Saskatchewan Gen- 
eral Trust Company has made application 
to the court under the voluntary winding 
up provisions of the Dominion Companies 
Act, and by arrangement between the 
two companies and court appointment, the 
Canada Permanent Trust Company will 
act as liquidator. All affairs of the Sas- 
katchewan General Trust will be carried 
on by the Canada Permanent Trust Com- 
pany, including administration of estates 
and trusts. 


The Federal Reserve Bank of Chicago 
has announced election of Clifford S. 
Young as vice president and the retire- 
ment of C. R. McKay, Deputy Governor 
and vice president, effective September 1. 
Mr. McKay is retiring on a pension. Mr. 
Young has been acting assistant Federal 
Reserve agent and in his new capacity will 
have charge of the bank supervision and 
examination department. 


Trust Official Honored 


Ronald Ransom 


Governor of the Federal Reserve Board in charge of 

Trust Functions, who was named Vice-chairman of 

the Board of Governors this month, by President 
Roosevelt. 





Trust Program of Twenty-first Annual 


Financial Advertisers’ Association Convention 
Nashville, Tenn.; September 14-17, 1936 


On September 14 and continuing 
through September 17, the 21st Annual 
Convention of the National Financial Ad- 
vertisers Association will meet at the 
Hermitage Hotel, Nashville, Tenn. The 
dominant note of the Convention will be 
the human side of finance. A compre- 
hensive speakers’ program has been ar- 
ranged, and entertainment features are 
planned, with the Association’s annual 
banquet being held on Wednesday night. 

The trust division will hold a break- 
fast session on Tuesday morning at 8:30 
for transaction of business matters. In 
the afternoon, the trust development di- 
vision will be in session and will con- 
clude its activities on Wednesday after- 
noon with a round table trust forum. 


General Session—Tuesday—2 P. M. 


What Sells A Trust, by a Professional 
Layman—Gus Handerson, McCann- 
Erickson, Inc., Cleveland, O. 

Analyzing Our Market—Albert Journeay, 
Vice-President, The Purse Co., Chi- 
cago, Ill. 

Building Trust Business in the Smaller 
Community—C. W. Bailey, Pres. 
First National Bank, Clarksville, 
Tenn. 


A Better Basis for Underwriter Co-oper- 
ation—Vance Desmond, Detroit 
Trust Co., Detroit, Mich. 

Forum: The Best Current Approach for 
Selling Trust Service—Don Camer- 
on, Second Vice-Pres., Continental- 
Illinois National Bank & Trust Co., 
Chicago, Ill.; G. S. H. Carter, Pub- 
licity Officer, Toronto General Trust 
Corp., Toronto, Canada; E. H. 
Sweet, Asst. Trust Officer, Bank of 
America, Los Angeles, Cal. 


Tuesday—7 P. M. 


Trust Development Dinner—Grill Room, 
Hotel Hermitage. Committee Re- 
ports; Elections. 


Wednesday, 16th—2 P. M. 


Trust Development Round Table— 


Selectivity of Trust Business—D. W. 
Laing, Ass’t. Secretary, Northern 
Trust Co., Chicago, IIl. 

The Class Publication as a Medium for 
Trust Advertising—John Stevenson, 
The McGraw-Hill Publishing Co., 
New York, N. Y. 

Opportunities in the Probate Field— 
J. K. Sinclaire, McMillan-Sinclaire 
Co., New York, N. Y. 

The Development Department, Its Rec- 
ord and Its Aims—A. Key Foster, 
Ass’t. Trust Officer, Birmingham 


Trust & Savings Co., Birmingham, 
Ala. 


Wednesday—8 P. M. 


Annual Banquet—Hotel Hermitage Ball 
Room. 


Lloyds Acquires South 
American Bank 


The Bank of London and South Amer- 
ica, Ltd., controlled by Lloyds Bank Ltd., 
has made arrangements to acquire the bus- 
iness of the Anglo-South American Bank, 
Ltd., subject to confirmation of the latter’s 
stockholders. The Anglo-South American 
Bank, with branches throughout Argentina, 
Chile and Central America, Spain, Great 
Britain, and in Lima, Peru and Mexico City, 
Mexico, holds the entire share capital of 
the British Bank of South America, Ltd., 
operating in Brazil. The origin of the 
Anglo-South American Bank dates back to 
1888, and it has authorized and issued 
£11,000,000 capital stock of which £6,632,- 
670 is paid up. The New York auxiliary 
of the bank is The Anglo-South American 
Trust Company, incorporated under the laws 
of New York State. The Bank of London 
and South America was founded in 1862 
and has borne its present name since 1923. 
Lloyds Bank acquired control in 1918. 





TRUST COMPANIES 


OLLIE NN ELLA LLL LTE 
R. R. BIXBY 


Robert Roy Bixby, nationally known 
trust and tax authority, died suddenly at 
his home in New York City on July 30, 
at the age of 45. 


Mr. Bixby, for the past two years, had 
been on the staff of Trust Companies 
Magazine as trust consultant. 


Born on a farm near Wichita, Kansas, 
he attended the rural schools. Adept in 
track and basketball, one of his first oc- 
cupations was coaching athletics at 
McPherson College, Kansas. While still 
young he moved to Phoenix, Arizona, 
where he read law in a prominent at- 
torney’s office until he became assistant 
to the secretary of the Phoenix Cham- 
ber of Commerce. 


Realizing the opportunities in the 
banking field, he entered the employ of 
the Valley National Bank, being head of 
the savings department when he resigned 
to join the old Mercantile Trust Company 
of San Francisco which shortly became 


the American Trust Company, one of the 
largest fiduciary institutions on the West 
Coast. 


Selecting this work for a life career, 
he gave his entire attention to becoming 
one of the best informed trust men on 
the West coast, and advanced to assis- 
tant trust officer in charge of operations 
work. 


Mr. Bixby was the originator of many 
new trust ideas which have since been 
almost universally adopted by trust insti- 
tutions. His unbounded energy and re- 
sourcefulness was reflected in all of his 
. work. 


In 1926, feeling that there was a wide- 
spread need for special education in trust 
functions and policies, he formed the 
trust consultant firm of R. R. Bixby, Inc. 
as the first major educational and con- 
sultant organization in this field, giving 
short courses in trust department opera- 
tions throughout the country. He con- 
ducted forty classes in the Bixby Short 
Course in Trust Operations with total en- 
rollment of almost one thousand. His 
book, “Trust Functions Simplified” which 


he used in connection with his courses 
has had a distribution of 60,000. This 
work probably made him one of the best 
known trust men in the country. Keep- 
ing in contact with many of his students, 
he showed a keen interest in their ad- 
vancement and work. 


Roy Bixby’s genial, ruddy counten- 
ance and jovial, unselfish disposition will 
be missed by many who knew him. His 
outlook on life was one to be envied by 
all. Material possessions meant to him 
the ability to help his friends and neigh- 
bors and his great regret always was that 
he could not do more. 


Possessed of those qualities which 
make men great trust officers, he was 
gentle but courageous, understanding 
yet unyielding in his principles. With 
an alert mind, a keen love of friends, he 
was the embodiment of hospitality and 
sincerity. 


In Memoriam 


Llewellyn D. Seaver, vice president of the 
First National Bank of Boston, died July 
26 at his home in Cambridge, at the age of 
69. He was vice president of the Old Col- 
ony Trust Company at the time of its mer- 
ger with the First National in 1929. 


Frederick Stanley Chamberlain, president 
of the New Britain National Bank and a 
director of the Federal Reserve Board of 
Boston, died in East River, Conn., on July 
27. He was 64 years old. 


Frank J. Scheidenhelm, chairman of the 
State Bank and Trust Company, Evanston, 
Ill., died of a heart attack at his Wilmette 
home on July 31. He had many civic and 
professional honors. 


Slingsby C. Stallwood, 66, retired vice 
president of the Northern Trust Company, 
Chicago, died in Minneapolis, July 10. Born 
in England, he came to this country in 1893 
and served the Northern Trust Company 
from that time yntil his retirement in 1929. 


C. F. Monahan, retired vice president of 
the Continental Illinois National Bank and 
Trust Company, Chicago, died recently at 
his home in Paw Paw, Mich., on July 10, 
at the age of 54. 





Outline of Federal Legislation of Primary Interest 
to Banks 


From Address of Robert V. Fleming 
President, American Bankers Association and President, Riggs National Bank, 
Washington, D. C.; before West Virginia Bankers Association Annual Convention 


HE most difficult problems regarding 

legislation with which we were con- 
fronted during the past year developed 
in connection with the proposed Revenue 
Act of 1936.*** 


The American Bankers Association 
took the position that banking should not 
be included in the proposals to tax un- 
distributed earnings for we believe to 
force distribution of earnings by taxa- 
tion usurps the right of self-management 
which has contributed so much to the 
growth of America and American insti- 
tutions. Furthermore, I do not think it 
is possible to frame this type of legisla- 
tion, which is aimed not only to raise 
revenue but also to effect a social change, 
without causing grave dislocations in our 
economic structure and retard business 
confidence which is so necessary if we 
are to continue our progress towards 
complete recovery from the depression. 


Stop a minute, and think what would 
have happened if this type of taxation 
had been on the statute books in the days 
when the motor industry was in its in- 
fancy. If these companies had not been 
able to build up their capital they could 
not have grown and, no doubt, there 
would not have been the great develop- 
ment which has taken place in the low- 
price automobile field. Aside from the 
personal enjoyment which this develop- 
ment has made possible for so many of 
our people, it has fostered the rapid de- 
velopment of our urban districts and the 
construction of goods roads, thereby pro- 
moting business in many collateral fields 
and providing employment for thousands 
of our citizens. I am sure the same 
principle would apply to many other lines 
of industry and I am hopeful that a 
further and deeper study of this subject 
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will bring about a revision of this philo- 
sophy of taxation so that new enter- 
prises, and new inventions which may 
mean so much to our future industrial 
development may not be retarded. 


In our approach to this subject of pro- 
posed taxation, briefs were prepared 
which showed the philosophy of every 
banking law and regulation to date aimed 
to strengthen and conserve the capital 
structure of banks and were of a nature 
which urged prudent management be- 
cause banks are the custodians of the 
funds of the people and the integrity of 
their capital structure depends upon the 
accumulation and preservation of their 
surplus and reserves. These briefs were 
drafted in language understandable to 
the laymen and supplemented by an out- 
line of all previous laws and regulations 
showing that the proposed legislation 
was of an entirely contrary philosophy. 
Many conferences were also held and a 
brief submitted at the hearing on the bill 
before the Finance Committee of the 
Senate. 


Our problems in connection with this 
legislation were many. To begin with, 
we had to maintain the position that 
banking must be taxed a percentage of 
its net earnings and not be forced to dis- 
tribute earnings through taxation. There 
were banks which did not either accept 
deposits or make loans, whose capital 
structure had to be preserved and built 
up to correspond to the increase in their 
business. I am referring to strictly 
trust institutions and it is surprising 
how many of them we have in this coun- 
try. 

We had the problem of the holding 
companies. The Banking Act of 1933 
provides that in order that depositors be 
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protected, a bank holding company must 
build up its earnings according to a per- 
centage of its ownership in the stock of 
the banks in its chain. A tax on undis- 
tributed earnings would have defeated 
this purpose. 

Also, we were desirous of having in- 
cluded a provision allowing common 
trust funds to be handled without being 
taxed as an association. The history of 
small estates and legacies has been that 
without the advice, guidance and help of 
a corporate fiduciary these estates and 
legacies are soon dissipated. 

As far as banks and insurance com- 
panies are concerned, the new law elim- 
inates any tax on undistributed net in- 
come and while banks are not taxed at 
the graduated scale levied against other 
corporations, they are taxed at a ilat 
rate of 15% of their net income. It will 
therefore be seen that on this point we 
were able to maintain our position that 
banks be excluded from the tax on un- 
distributed net income. Bank holding 
companies, which are required by Section 
5144 of the Revised Statutes to build up 
reserves in readily marketable securities 
of either 12% or 25%, depending upon 
whether or not they hold bank stock sub- 
ject to assessment, are allowed a credit 
in computing their taxes upon undistrib- 
uted net income for the amounts which 
the Board of Governors of the Federa! 
Reserve System certifies have been used 
in the acquisition of such assets. With 
respect to the so-called common trust 
fund, a provision was placed in the law 
so that the common trust fund is not 
taxed on its own account or as a unit, 
but the participants are taxed upon their 
proportionate share of the net income of 
the fund, thereby providing the oppor- 
tunity for corporate fiduciaries to assist 
in the handling of small estates and lega- 
cies. Also, the rate of the capital stock 
tax was reduced from $1.40 per thousand 
to $1.00 per thousand. With respect to 
the tax upon dividends, dividends on 
bank shares were treated the same as 
dividends of other corporations, which is 
at the normal rate of 4%. However, it 
will be seen that we were able to secure 
relatively favorable treatment in the new 
revenue law.*** 





Excerpts From Selected Articles 


Trusts—Restated and Rewritten. 


Harry W. Vanneman; Michigan Law Review; 


June, 1936. 


Bogert states, what any one working in 
the field knows so well, “that there is need 
for a comprehensive modern book on trusts.” 
That he has supplied that need with emin- 
ent success all will agree who critically 
examine his volumes. The entire material, 
including over 22,000 cases, has been re- 
examined and reclassified. It is believed 
that he has done for trusts what Williston 
did for contracts, and Wigmore for evidence. 

The purpose of the American Law Insti- 
tute is far less easily understood and pre- 
sented. These two volumes on trusts have, 
of course, the same objective in this field 
of law as the Institute has set for itself gen- 
erally. Thus the purpose of the Institute 
is to restate the common law of the United 
States in the clearest possible terms, so as 
to achieve simplicity and clarity, to preserve 
the traditional common-law technique of 
the Anglo-American law, and in some de- 
gree, at least, to assist in the unification of 
the law. 

The traditional concept of a trust is util- 
ized in both works. It is a thing of sub- 
stantive law which may be and is defined 
in substantially the same manner, i.e. first, 
a definition is formulated of an express 
trust, and later, when some other kind of 
trust is involved, the word “trust” is quali- 
fied by the words, “constructive,” “result- 
ing” or “charitable.” The definitions of 
those other kinds of trusts are, for the most 
part, in the same form and words as the 
definition of an express trust. Unity of 
basic concept is thus secured. 

Although Bogert states that he proposes 
only a “rough general description,” doubt- 
less he is proceeding on the same definition- 
al and traditional theory as the Institute, 
being only less precise in the wording of his 
definition. This is a deliberate choice, for 
the claims of the functional approach were 
forcefully urged by Professor Arnold and 
others when both books were yet in forma- 
tive stages. 

There is constant disclaimer on the part 
of the Institute of any attempt at codifica- 
tion and yet each Restatement is admittedly 
intended to be an authoritative pronounce- 
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ment. It is believed that the original plan 
to accompany each Restatement with a 
treatise would have contributed enormously 
to its acceptance and utilization by bench 
and bar. While it may be true that, “If 
the point is one upon which authorities have 
been divided, the material on either side is 
fully as available to anyone seeking it as it 
was to the Institute staff,” the fact remains 
that the user will never be quite sure that 
he knows precisely the body of case law on 
which the statement is based. 

The Institute made another radical, and 
entirely justifiable, change of plan after the 
work on the Trust Restatement began, when 
it excluded the topic of “Constructive 
Trusts.” As originally planned, the chapter 
on resulting trusts would have been fol- 
lowed by one on constructive trusts. This 
change was doubtless caused by the adop- 
tion of a more accurate and scientific classi- 
fication. A trust, as previously stated, is 
a substantive relationship which can be 
created. Both express and resulting trusts 
are of that nature. Both are “intent-en- 
forcing” trusts. A constructive trust, how- 
ever, is not of that character at all. Itisa 
remedial device, used by the court of equity 
as a means of achieving a desired remedial 
objective. It is a “fraud-rectifying” and 
unjust-enrichment-preventing device. The 
most serious fault of Bogert’s magnificent 
work seems to the writer to be found at this 
point. The orthodox classification is adopt- 
ed. While he admits that it is “subject to 
criticism from a logical point of view” he 
justifies its retention for the reason that “it 
is so thoroughly embedded in the opinions 
and statutes that it seems unwise to at- 
tempt a reclassification.” It is only fair to 
remark, however, that repeatedly through- 
out his chapters on constructive trusts, Bo- 
gert stresses its remedial characteristic. 

It would be quite tedious to present de- 
tailed comparisons between these two works 
on specific problems. As a general rule, 
there is agreement between them. There 
are, however, some interesting and rather 
important instances of disagreement and it 
is proposed to indicate a few of these, They 
have been selected more or less at random 
and are in the main unrelated. 

The old question, whether the cestui’s 
right is one in personam against the trus- 
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tee, or whether it is a right in rem, is pre- 
sented with full citation of authorities by 
Bogert, with the conclusion that originally 
it was purely in personam against the trus- 
tee but that “it has become increasingly a 
right in rem and is now substantially 
equivalent to equitable ownership of the 
trust res.” He adds, however, that a cestui 
still has rights in personam against the 
trustee. What is to be concluded from this? 
One reviewer was severely critical of this 
section and urged that the cestui’s right was 
a composite of both. The Institute avoids 
the question, but in one section seems to ac- 
cept the in rem theory by determining the 
nature of the beneficiary’s interest from the 
character of the trust res, whether it be real 
or personal property. It is believed that no 
single theory covers all situations. 


Bogert states the usual rule that, if the 
royal prerogative cy pres exists in the 
United States at all it “rests with the Legis- 
latures.” The Restatement denies that it 
can be exercised even by those august as- 
semblies. 


May an unborn person or an unorganized 
corporation be the sole cestui in an express 
trust? The Restatement says, “A child 
who has not been born or conceived at the 
time of the creation of the trust can be a 
beneficiary of the trust,” if the interest must 
vest under the facts within the period of the 
rule against perpetuities. Bogert himself 
is much more positive in his discussion and 
denies that an unborn person can be the sole 
cestui in a trust. 


A very sharp difference of opinion exists 
over the question of the so-called “Honorary 
Trusts.” Bogert does not think that a trus- 
tee, who is under no enforceable duty, be- 
cause there is no cestui who can enforce the 
trust, should have the power to use the res 
for the _ specific noncharitable purpose 
named in the trust. He believes “that the 
integrity of the trust institution should be 
preserved;” that it is essential to the trust 
institution that there be cestuis both certain 
and competent to compel the enforcement 
of a private trust; that the honorary trust 
concept strikes at a basic idea. The Insti- 
tute, while agreeing that no trust, as de- 
fined, is created, yet states that “the trans- 
feree has power to apply the property to 
the designated purpose,” unless the instru- 
ment authorizes application “beyond the 
period of the rule against perpetuities, or 
the purpose is capricious.” 


The living trust, a device of recent and 
increasing popularity, because of the com- 
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mon provision by which a gift is made to 
designated persons at death of the settlor, 
gives rise to a nice question whether it is a 
testamentary or an inter vivos transaction. 
Bogert says, “The retention of the right to 
any part of the principal for the grantor’s 
life seems to make the grantor for all prac- 
tical purposes absolute owner.” This would 
seem to draw the line at reservation of pow- 
er to use the principal. The Restatement, 
on the other hand, places emphasis on the 
matter of the extent to which the settlor re- 
serves power of control over the trustee in 
matters of administration. 


There is considerable difference in the 
views of the Institute and of Bogert on the 
fundamental concept underlying that ano- 
malous but constantly growing institution, 
the tentative trust. The former takes the 
position that the mere fact of the deposit 
in the depositor’s name “as trustee’, in the 
absence of evidence of a contrary intention, 
“is sufficient to show an intention to create 
a revocable trust.” The latter would re- 
quire further evidence. 


Bogert states that when an imperative 
special power of appointment to or among 
a class is given, the power is the subject 
matter of an express trust. If the power 
is not executed by the donee thereof, equity 
will impose a constructive trust on the prop- 
erty for the class “because of the breach of 
the preceding express trust.” The Restate- 
ment presents a similar idea. 


In his chapter on the distribution of divi- 
dends among successive beneficiaries, Bogert 
devotes two sections to the problem of the 
proper allocation by a trustee of extraor- 
dinary cash or stock dividends. He states 
and analyzes the various rules announced 
by the several states, and gives full citations 
of authority, which seem to reveal a definite 
trend towards the so-called Massachusetts 
rule. This rule makes the character of the 
dividend the criterion. Bogert gives prac- 
ticability and convenience as his own rea- 
sons for favoring that rule. He recognizes 
that the Pennsylvania rule, which makes the 
time of earning the test, “is praiseworthy 
in that it aims at ideal justice between life 
cestui and remainderman, but” he continues, 
“it is believed that the practical difficulties 
in the way of its administration are such 
that there can be no assurance of even sub- 
stantial realization of this ideal and that 
the only inevitable result will be to force the 
trustee to choose between expensive re- 
search or litigation or the running of a risk 
which he ought not to be obliged to assume.” 
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It is believed the Institute neglected these 
practical considerations in the interest of 
an ideally just but unworkable rule. 


With respect to the problem of value in 
the bona fide purchase doctrine, one finds 
divergent views expressed by these two 
authorities. For example, the Institute an- 
nounces the viewpoint that part payment 
is not sufficient to constitute the one making 
payment a bona fide purchaser, but such a 
person may retain title to enforce a lien. 
This is clearly a choice between possible 
rules. Bogert says that there are three 
possible solutions: (1) the transferee may 
be a purchaser pro tanto, (2) he may have 
a lien on the property to the extent of his 
payment prior to notice of the equity of 
the cestui, or (3) the cestui may be given 
a lien on the property to the extent of the 
unpaid purchase price. He believes that it 
is not a matter of rule but one of choice 
depending upon the facts of each case. For 
example, if the payment made is very small 
the court might decide that the payor was 
not a bona fide purchaser, but if a very 
large portion of the price had been paid the 
decision might well be the other way. Simi- 
larly, the Restatement, with certain quali- 
fications, adopts the usual view that an an- 
tecedent debt is not value in the bona fide 
purchasers doctrine, whereas Bogert, in ac- 
cordance with the clear modern tendency, at 
least where uniform legislation is concerned, 
would broaden the concept of value to make 
it “equivalent to the definition of considera- 
tion in the contract field.” 


Any single device to exhaust which would 
require a study of twenty-four hundred 
American cases is either most useful, and 
therefore of great public benefit, or it is 
badly out of adjustment and is lending it- 
self to abuses. One has a disquieting feel- 
ing that the latter may be true in respect to 
purchase-money resulting trusts. Neither 
the Restatement nor Bogert seems to sug- 
gest any reform in this field, although one 
suspects that the task of reading all of 
those cases was found to be very trying. 

There are certain other features of Bog- 
ert’s volumes which merit especial mention 
and compliment. For one reason or anoth- 
er, writers in substantive law fields not in- 
frequently give little attention to statutes. 
Not so with Bogert, for a prodigious amount 
of labor must have been required to give to 
the profession the enormous mass of statu- 
tory material which will be found in these 
volumes. 


Both of the works under review are 
equipped with splendid indices. 


Private Trusts For Indefinite Bene- 
ficiaries. 


Note, Yale Law Journal, June 1936. 


Several recent cases suggest a reconsid- 
eration of the doctrine announced by Sir 
William Grant and Lord Chancellor Eldon 
in the famous Bishop of Durham case that 
a private trust will fail unless there be a 
definite beneficiary capable of enforcing it. 
Supporters of the doctrine have argued that 
recognition of a trust without a definite 
beneficiary would destroy the symmetry of 
the trust concept by rendering temporarily 
“homeless” the beneficial interest. Com- 
mentators of this view justify the disregard 
of the testator’s intent implicit in the 
Bishop of Durham rule by reminding pro- 
spective creators of testamentary trusts 
that other devices are available which will 
give full effect to such intent without con- 
fusion of the trust concept. The California 
Supreme Court followed the traditional doc- 
trine without question when it recently in- 
validated a bequest to the testator’s executor 
“in trust” with “absolute authority to dis- 
pose of this my entire estate as he may see 
fit.” The only dissenting justice disagreed, 
not with the invalidation of the trust, but 
with the award of the estate to the testa- 
tor’s heirs and next of kin, asserting with 
the lower court that the testator’s intent as 
ascertained from a reading of the entire will 
was not to create a trust at all, but to make 
an absolute gift. 


A wary testator may find means outside 
of the trust device to avoid the hazard which 
defeated the testator’s intent in the Bishop 
of Durham case. Perhaps the simplest 
technique is the bequest of a gift in the 
nature of a base fee or one limited upon a 
condition subsequent. The testator may al- 
so enter into a contract which will be en- 
forceable by his executor, whereby the 
legatee undertakes for a consideration to 
accomplish the testator’s wishes, or he may 
form a corporation to carry on after his 
death if the project is important enough to 
warrant some expense. Alternatively a 
legacy may be accompanied by precatory 
language so phrased that it is not likely 
to be construed as evidence of an intent to 
create a trust. The courts themselves have 
apparently come to the aid of unsophisti- 
cated testators by construing doubtful lan- 
guage along one or another of these lines, 
or, in difficult cases, by holding, as the dis- 
senting justice did in the California case, 
that the bequest confers an “arbitrary pow- 
er of disposition” uncontrollable by judicial 
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action, so that the beneficial interest vests 
absolutely in the legatee. In appropriate 
cases they find a substitute for a definite 
cestui capable of enforcing the trust in the 
person of the attorney general, by calling 
the trust charitable instead of private. Fin- 
ally, the courts in this country have long 
sustained trusts for the saying of masses, 
for the erection of monuments to both tes- 
tators and other persons, for the mainten- 
ance of animals and cemetery lots, and for 
the manumission of slaves, which apparent- 
ly flaunt the requirement of a definite bene- 
ficiary. Sometimes these “honorary” or 
“specific purpose” trusts are upheld as char- 
itable, sometimes the courts content them- 
selves with saying merely that they are not 
perpetuities without attempting to ration- 
alize the exception; the opinions seldom con- 
tain a satisfactory discussion. 

A rule so easily evaded, both by testators 
and by the courts, can hardly claim strong 
grounds of policy for its persistence. At 
the same time, the trust device, if freely 
available, would be more efficient than the 
various substitute formulas, both in making 
more certain the accomplishment of the tes- 
tator’s intent and in insulating the trust 
property from the donee’s creditors. The 
rigid requirement of a definite cestui is tra- 
ditionally justified on the ground that he is 
necessary to hold the trustee to the faithful 
performance of his obligations. But to 
argue from this premise that the trustee 
should not be permitted to perform even 
when he is perfectly willing is a non se- 
quitur which results only in a useless reifica- 
tion of the trust concept at the expense of 
the testator’s intent. Nor is it true that 
without a definite beneficiary the trustee 
would be free to do what he liked with the 
trust corpus, for there almost always exists 
someone—heir, next of kin, or residuary 
legatee—who, if permitted, could be relied 
upon to police the trust as effectively as a 
definite beneficiary. And even if this were 
not so, the testator’s intention is obviously 
more likely to be fulfilled if the trust is sus- 
tained at the risk of an occasional dishonest 
trustee than if it is completely invalidated 
and the property given to the residuary in- 
terests by way of a resulting trust. These 
arguments, advanced a generation ago by 
Dean Ames, have recently been implicitly 
recognized by the English Court of Chan- 
cery. A testator bequeathed a legacy of 
£1000 to a friend “to be applied by him in 
such manner as he should in his absolute 
discretion think fit towards the promotion 
and furthering of fox-hunting.” In a suit 
by the executors to determine its validity 
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the legacy was sustained over the objection 
of the residuary legatee, Trinity Hall in 
the University of Cambridge, that there was 
no definite beneficiary as required by the 
Bishop of Durham case. 

Although this case involved a trust in 
which the purpose was clearly expressed, the 
simple solution adopted by the Chancellor 
could easily be extended to sustain a trust 
like that in the Bishop of Durham case, in 
which the purpose is indefinite as well as 
the beneficiary. The two trusts would be 
hard to distinguish functionally. And the 
courts should experience no more difficulty 
in policing indefinite private trusts at the 
request of the residuary legatees or next of 
kin than they have encountered in enforcing 
charitable trusts, which at common law must 
always be indefinite, at the suit of the at- 
torney general. In a recent Texas case the 
court inferentially upheld the validity of a 
trust for “such charities and worthy ob- 
jects” as the executor and the testator’s sis- 
ter should determine. A bill by the attorney 


general to enjoin the executor from further 
administration of the estate for alleged mis- 
conduct was dismissed on the ground that 
the trust was not necessarily for public 
charity, so that the attorney general was 
not a proper party to enforce it, but the 


court added that a gift of part of the es- 
tate which had already been made by the 
executor to the Methodist Episcopal Bishop 
of Texas for the use of his church was a 
reasonable exercise of the trustee’s discre- 
tion. While the testator’s heirs and next 
of kin were not joined as parties to the suit 
and the court left unanswered the question 
whether or not they could enforce the trust 
in the event of the trustee’s misconduct, the 
dictum indicates a possible wholesome trend 
in this country away from the Bishop of 
Durham doctrine. 


Taxation—Federal Estate Tax—In- 
clusion of Proceeds of Insurance 
Policies in Gross Estate 


Comments; Michigan Law Review; June, 1936. 


It was only natural that the framers of 
our revenue acts, always on the lookout for 
new sources of revenue, should have turned 
their attention to the proceeds of insurance 
policies when they were dealing with the 
subject of death duties. It was natural for 
two reasons: first, the purchase of an insur- 
ance policy is nearly always prompted by 
some vague contemplation of death, and the 
receipt of the proceeds from a policy is in- 
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timately connected with death, in view of 
the fact that death normally is the event 
that brings about the maturity of the pol- 
icy; and second, if the proceeds of insurance 
are not taxed, great opportunities for tax 
avoidance are opened to testators who de- 
sire to pass their property to special bene- 
ficiaries. The theory of taxation of the 
proceeds of insurance policies by death duty 
is that insurance is simply a method of 
building an estate by the investment of per- 
iodic savings. 


Yet there is something paradoxical about 
looking upon an insurance policy as an in- 
vestment and including it in the gross estate 
of a decedent. The insured can never fully 
enjoy the rights he has created. As one 
early case expressed it, it is a case of “the 
springing up, upon the death, and the then 
vesting in another of property which pre- 
viously had not been existing in anyone.” 
It was undoubtedly consciousness of this 
paradox, plus a feeling that it was not good 
public policy to impose a tax upon a man’s 
efforts to take care of his family after his 
death, that retarded the progress of taxa- 
tion in this field. 


The Federal Government, less moved by 
considerations of policy, incorporated into 
the Act of 1918 what is now section 302(g) 
of the Revenue Act. The pertinent portions 
of the federal act are as follows: 


“The value of the gross estate of the de- 
cedent shall be determined by including the 
value at the time of his death of all prop- 
erty, real or personal, tangible or intangible, 
wherever situated ... (g) To the extent of 
the amount receivable by the executor as 
insurance under policies taken out by the 
decedent upon his own life; and to the ex- 
tent of the excess over $40,000 of the 
amount receivable by all other beneficiaries 
as insurance under policies taken out by the 
decedent upon his own life. 


“(h) Except as otherwise specifically pro- 
vided therein, subdivisions (b), (c), (d), (e), 
(f) and (g) of this section shall apply to 
the transfers, trusts, estates, interests, 
rights, powers and relinquishment of pow- 
ers, as severally enumerated and described 
therein, whether made, created, arising, 
existing, exercised, or relinquished before or 
after the enactment of this act.” 


Our most troublesome problems arise in 
connection with the clause of the act re- 
lating to insurance payable to named bene- 


ficiaries. Clearly not all policies so payable 
are to be included. The question is what 
test we shall apply to decide just what types 
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must be included. The statute sets up only 
the single test—was the policy “taken out” 
by the decedent on his own life? The Bur- 
eau of Internal Revenue, interpreting these 
words, states the test as follows: 


“Insurance is considered to be taken out 
by the decedent in all cases, whether or not 
he makes the application, if he pays the 
premiums either directly or indirectly, or 
they are paid by a person other than the 
beneficiary, or decedent possesses any of the 
legal incidents of ownership in the policy.” 

It is to be noted that this test is stated 
in the alternative. By this test insurance 
would be taxable if the decedent paid the 
premiums directly or indirectly, or if he re- 
tained any of the legal incidents of owner- 
ship. It would seem that normally it is the 
latter part of the test that is emphasized. 
The Bureau lists the legal incidents of own- 
ership as follows: 

“The right of the insured or his estate to 
its economic benefits, the power to change 
the beneficiary, to surrender or cancel the 
policy, to assign it, to revoke an assignment, 
to pledge it for a loan, or to obtain from 
the insurer a loan against the surrender 
value of the policy, etc. The decedent pos- 
sesses a legal incident of ownership if the 
rights of the beneficiaries to receive the pro- 
ceeds are conditioned upon the beneficiaries 
surviving the decedent.” 


Right to Change the Beneficiary. Here 
we are upon sure ground. Where the in- 
sured retains the right to change the bene- 
ficiary only with the consent of the existing 
beneficiary, it is doubtful if this would be 
considered a sufficient legal incident of own- 
ership in view of the fact that he would 
have had this right in the absence of such 
express reservation. Its reservation there- 
fore contributes nothing to his economic in- 
terest in the policy. 


Right to Assign. Where the right to as- 
sign a policy is expressly reserved, the in- 
terest of the insured in the policy is for all 
practical purposes as great as if he had the 
right to change the beneficiary. 


Right to Revoke an Assignment. In this 
case it would seem that he has retained 
legal incidents of ownership of equal 
econmic benefit and importance to the right 
to change the beneficiary of a policy. 


Right to Receive Surrender Value or to 
Pledge the Policy for a Loan. These two 
rights may be considered together for they 
are usual if not necessary concomitants. 
At any rate it would appear that the reten- 
tion of either or both rights by the decedent 





248 


up to the point of death renders the pro- 
ceeds of the policy taxable. 


Where the right to borrow upon the policy 
is conditioned upon securing the consent of 
the sole beneficiary, this would not be a 
sufficient legal incident of ownership, since 
it would give the insured no more right than 
he had without the special reservation. How- 
ever, if there were several beneficiaries and 
the decedent reserved the right to borrow 
upon the policy with the consent of any one 
beneficiary, on the analogy of trust cases 
it may be predicted that the Supreme Court 
would say that such insurance could be in- 
cluded on the gross estate. 

Right to Have the Proceeds Paid to In- 
sured’s Estate in Case He Survives the Bene- 
ficiary. That such a retained right is not a 
sufficient legal incident of ownership to 
warrant inclusion of a policy in the gross 
estate, we have the Supreme Court’s last 
word on any question of the taxability of 
insurance. 

Then, in 1924, section 302(h) was added 
to the taxing act. The first case in which 


the matter seems to have been seriously con- 
sidered was that of Wyeth v. Crooks, decid- 
ed in 1928 by a federal district court in 


Missouri. Section 302(h), it is remembered, 
provides that subsections (b) through (g) 
of the act shall apply to all the transfers, 
trusts, estates, rights, powers, and relin- 
quishment of powers, described therein, 
“whether made, created, arising, existing, 
exercised, or relinquished before or after 
the enactment of the Act.” The Court took 
the view that this subdivision applied only 
to insurance payable to the estate. None 
of the terms therein used applied to insur- 
ance payable to named beneficiaries, said 
the court. 

The Supreme Court has recently given us 
its answer to the question, and has adopted 
the view of the Wyeth case, citing that case 
with approval. The Court does not pre- 
sume to change the rule for policies in 
which legal incidents of ownership are re- 
tained. 

Hence it would seem that section 302(h) 
enlarges not at all the right to tax the 
proceeds of insurance policies. Before its 
adoption all insurance payable to the de- 
cedent’s estate was taxable regardless of 
when it was taken out. Also before its 
adoption the proceeds of policies payable to 
named beneficiaries in which legal incidents 
of ownership were retained by the insured 
were taxable regardless of when the policies 
were issued. Since the adoption of subdi- 
vision (h) the law is exactly the same. 
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In conclusion it must appear that the 
Court has worked out a fairly definite test 
for the taxability of the proceeds of insur- 
ance policies on the death of the insured. 
All insurance receivable by the executor as 
part of the general estate is included in the 
gross estate. All insurance payable to 
named beneficiaries other than the execu- 
tors, on which the beneficiary paid no part 
of the premiums and in which the insured 
retained certain legal incidents of owner- 
ship to the moment of his death, is likewise 
to be included in the gross estate. 


Some Tendencies in The Anglo Amer- 
ican Law of Trusts 


New York University Law Quarterly Review, 
May, 1936. Pages 556-575. By George W. Keeton, 
Reader in English Law, University of London. 


“The publication of the Restatement of 
the Law of Trusts by the American Law In- 
stitute is an event of first importance, not 
only in American law, but in the history of 
Anglo-American equity. The English critic 
is particularly grateful for these two care- 
fully balanced volumes, for the English law 
of trusts is in a state of transition, and this 
present publication will permit him to as- 
sess the distance which the English law of 
trusts has already travelled, and to spend 
some time pondering over the choice of 
paths which lie ahead. It may be that our 
English law of trusts will in the future be 
more profoundly influenced by American de- 
velopments than it has been in the past. If 
that is so, this present restatement, making 
the American law readily accessible to all 
lawyers, will have been in no small degree 
responsible. 

“Courts, text-book writers, and law- 
teachers alike experience considerable dif- 
ficulty in defining the root-concept of the 
trust. The Restatement defines it as fol- 
lows: 


‘A trust, as the term is used in the Restatement 
of this subject, when not qualified by the word 
‘charitable,’ ‘resulting,’ or ‘constructive,’ is a fidu- 
ciary relationship with respect to property, sub- 
jecting the person by whom the property is held to 
equitable duties to deal with the property for the 
benefit of another person, which arises as a result 
of a manifestation of an intention to create it.’ 


“The present writer in his Law of Trusts 
which appeared two years ago, ventured a 
somewhat similar definition, the main dif- 
ference being that he included within it 
something which the present authors omit 
—the so-called “purpose” trusts, for non- 
human objects, which are not charitable. 
The Restatement points out, however, that 











in this type of trust, the element of com- 
pulsion upon the trustee with respect to his 
duties is missing since, “where property is 
transferred to a person upon an intended 
trust for a specific non-charitable purpose, 
and there is no definite or definitely ascer- 
tainable beneficiary, the transferee is not 
under a duty and cannot be compelled to 
apply the property to the designated pur- 
pose, since there is no beneficiary to enforce 
the intended trust.”’ Moreover, the trust not 
being charitable, the Attorney-General can- 
not enforce it. The Restatement suggests, 
therefore, that in such cases, the trustee has 
only a power, and not a duty, to apply the 
property to the designated object. It is 
suggested, however, that the position created 
is not strictly that of a power. In the or- 
dinary power, the property subject to it re- 
mains undisturbed until the power is exer- 
cised, but in a trust of this kind, as the 
Restatement points out, the property is af- 
fected at once to the extent that if the 
trustee does not carry out the designated 
object, there is a resulting trust for the 
settlor or residuary legatee. In other words, 
as M. Lepaulle would say, the property has 
already been appropriated to an object 
(which may or may not be effectuated), and 
this, it is suggested, is the essential mark 
of a trust. Moreover, where the trust arises 
by will, there is an obvious method of in- 
direct enforcement. If the trustees are not 
applying the property for the specified end, 
the residuary legatee can claim it. In the 
unlikely event of a trust of this kind arising 
inter vivos, the settlor may enforce the re- 
sulting trust in similar circumstances. Eith- 
er way, it is suggested, there is an element 
of compulsion attached to this kind of trust, 
even though the compulsion is admittedly 
indirect, and hence, imperfect. 


“Both English and (to a lesser degree, it 
would seem) American law have a number 
of unsolved problems in connection with this 
type of trust, and the comment of the Re- 
statement upon them is of extraordinary in- 
terest to the English reader.. There is, it 
would seem, a fertile field for exploration 
in the ‘capricious purposes’ which would be 
regarded as contrary to public policy if car- 
ried out. In such a case, the trustee will 
hold the property on a resulting trust for 
the estate of the testator.*** 


“The question of intent is the decisive 
factor in determining whether a trust has 
been superimposed upon a contract or not. 
It is also the decisive factor in determining 
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whether precatory words give rise to a bind- 
ing trust or not. This has been an exceed- 
ingly troublesome question both in England 
and in the United States. The Restate- 
ment lays down the following tests, each of 
which it illustrates by an example: 


‘In determining the intention of the settlor the 
following circumstances among others are con- 
siderable: (1) the imperative or precatory char- 
acter of the words used; (2) the definiteness or 
indefiniteness of the property; (3) the definiteness 
or indefiniteness of the beneficiaries or the extent 
of their interests; (4) the relations between the 
parties ; (5) the financial situation of the parties ; 
(6) the motives which may reasonably be sup- 
posed to have influenced the settlor in making the 
disposition; (7) whether the result reached by 
construing the transaction as a trust would be 
such as a person in the situation of the settlor 
would naturally desire to produce.’*** 


The uncertainty which formerly existed 
in English law with the nineteenth century 
policy of compelling a trustee to do much 
trustee work gratuitously with a high de- 
gree of liability is no longer appropriate to- 
day. In the United States, presumably, 
since a trustee, independently of the instru- 
ment, may be remunerated for his services, 
the necessity of wide delegation is not so 
urgent, and furthermore, the trustee’s super- 
vision of his agent may be expected to be 
more complete. At all events, the Restate- 
ment provides that ‘in matters which a 
trustee has properly delegated to agents or 
co-trustees or other persons, he is under a 
duty to the beneficiary to exercise a general 
supervision over his conduct.’*** 


“Another instance in which English law 
has conferred a wider discretion upon the 
trustee than the Restatement permits the 
American trustee is in respect of the main- 
tenance and advancement of a beneficiary 
before his interest falls into possession. The 
Restatement permits this from income or 
capital only with the consent of the court, 
and then only if the interest of no other 
beneficiary is impaired thereby. The Eng- 
lish law is contained in two very complete 
sections of the Trustee Act, 1925, Sections 
31-32. Maintenance, up to the whole of 
the income, is permitted in any settlement, 
where the beneficiary’s interest, whether 
vested or contingent carries the intermed- 
iate income. Advances may be made, out 
of capital, up to one-half of the interest, 
whether vested or contingent, subject to 
the consent of any prior beneficiary, in per- 
sonality settlements—a class which in- 
cludes trusts for sale. No application to 
the court is necessary in either case. 
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Other Articles, Notes and Comments 
on Legal Questions Read by Our 
Staff and Recommended to Those 
Interested. 


Articles 


Determinable Fees and Fees Upon Conditions Subse- 
sequent in California—‘‘California Law Review,” 
July, 1936. Page 512. By W. W. Ferrier, Jr., 
Professor of Law, University of California. Six- 
ty-five footnotes. 

Enjoining the Collection of State and Local Taxes in 
Federal Courts—‘‘United States Law Review,” 
July, 1936. Page 369. By Morton Pepper, mem- 
ber of the New York Bar. Seventy-two footnotes. 


Mortgage Foreclosures Under the Federal Income Tax 
Regulations—“‘The Tax Magazine,’’ August, 1936. 
Page 451. By John K. Hulse, C. P. A., Philadel- 
phia. Five footnotes. 

The Supreme Court and the New Deal—*‘Southern 
California Law Review,’’ June, 1936. Page 314. 
By Arthur M. Cathcart, Professor of Law, Stan- 
ford University. Fifty-three footnotes. 


Notes and Comments on Legal Questions 

Future Interests—Remainder to a Class as a Vested 
Remainder—“Michigan Law Review,” June, 1936. 
Page 1249. Nine footnotes. 

Oil and Gas—Lease of Common Land by One Co- 
Tenant—Ratification—‘Texas Law Review,’ June, 
1936. Page 531. Thirty-one footnotes. 

The Right of a Parent Corporation to Prove a Claim 
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in the Bankruptcy of Its Subsidiary—‘‘Yale Law 
Journal,”” June, 1936. Page 1471. Seventeen foot- 
notes. 


Taxation—Taxable Situs—Accounts Receivable—Bank 
Balances and Choses in Action—‘‘American Bar 
Association Journal,’’ August, 1936. Page 552. 


Trusts—Restraints on Alienation—Ability of a Di- 
vorced Wife to Reach the Corpus of a Spendthrift 
Trust for Alimony Claim—‘‘Michigan Law Re- 
view,”” June, 1936. Page 1269. Fifteen footnotes. 
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Public Relations in Banking 


PRESTON E. REED 
Executive Secretary, Financial Advertisers Association 
From address before the Illinois Bankers Association 


ID you ever try finding out actually 

what is in the mind of the public? 
Did you ever go incognito around the 
streets to get first hand information? 
If you are the average banker you are 
too busy with administrative matters. 
How many times during the year can a 
banker get time to hang on to a street 
car strap or visit with the average man— 
not only bank customers but those who 
have no banking connections? *** 


Public Relations 


Public Relations in Banking—what a 
subject! Public Relations means just 
what it says—relations with the public. 
Not until recently has this term become 
familiar to and popular with bankers, 
although the function has been per- 
formed well, poorly or badly by banks in 


the past. No longer is it necessary to 
sell the bankers on the importance of 
Public Relations. With but few excep- 
tions they are aware of the fact that the 
success of banking depends considerably 
on what the public thinks of the banks. 

Public Relations embraces all activi- 
ties, policies, services, every action of the 
employees and officers, every statement, 
every aid, every telephone call, every let- 
ter, every press release—in fact, the 
whole gamut of banking, including the 
publicizing of the amount of salaries paid 
to the officers and the bragging state- 
ments of increase in deposits. 

To stay in the banking business it is 
necessary to know the business, further- 
more to know and understand the public 
which supports the business. The good- 
will of others must be valued above all 
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else. As Amos Parrish has expressed 
it: “The most precious thing anyone— 
man or store—anybody or anything—can 
have is the goodwill of others... It is 
something as fragile as an orchid and as 
beautiful . . . As precious as a gold 
nugget and as hard to find... As pow- 
erful as a great turbine and as hard to 
build... As wonderful as youth and as 
hard to keep.”*** 


Too many bankers have the idea that 
Public Relations is the mere preparation 
of press items and getting them pub- 
lished in the papers. The ultimate goal 
of Public Relations is to implant in the 
public mind a true image of the insti- 
tution. It takes years of sound manage- 
ment, courteous service, honest advertis- 
ing, loyal personnel, and a great many 
other things to earn and justify that 
image. The Public Relations Manager 
must be on his toes every hour of the 
day. He must keep his eyes on every 
current economic trend, every change in 
politics, local and national. 


He works in four big fields, namely: 
Advertising, Selling, Publicity, Employ- 
ee Training or Customer Relations.*** 


Advertising 
Today, more and more, the bankers 
are telling the public what it wants to 
know, and not so much what the bankers 
want it to know. Educational campaigns 
are becoming the vogue in bank adver- 
tising and with splendid results.*** 


The job of the advertising manager is 
not to create but to reflect. Let the di- 
rectors and senior officers, asssited by 
the advertising manager, create policies, 
but let the institution place the advertis- 
ing manager in a position where he can 
learn all about these policies so that he, 
in turn, will be able to interpret them 
properly to the public in general.*** 

The bank advertising man has a real 
job ahead, but will he be stymied by the 
big boss who is ignorant of his own lack 
of knowledge as to Public Relations? 
Will he? 


Selling 
Just when a call should be made, and 
upon whom; how it should be staged, 
and the accumulation of information be- 
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fore the call, is all the job of the Public 
Relations manager.*** 

Publicity should not be confused with 
press agentry, propaganda, or lobbying. 
Publicity is' any form of educational or 
informational activity that aims toward 
a better understanding between your 
bank, your public and your customers. 

Broadly speaking, news articles are 


. used for the sale of ideas or the dissem- 


ination of facts of interest to the public 
and of indirect value to those furnishing 
the facts, while advertising is used pri- 
marily for the direct sale of a service, an 
ideal, or a commodity. 


Customer Relations or Employee Training 
As to the training of employees in 
Customer Relations. It is a well-known 
fact that the majority of your new busi- 
ness comes from satisfied customers 
sending in or bringing in their friends 
to your institution. If that is the case, 
and it is, then one of your biggest fields 
of endeavor should be on the inside of the 
bank in educating employees in the art 
of handling the every day transactions 
as they relate to the customer. Just how 
to conduct classes and what to give them 
in the classes has been well outlined by 
the A. B. A. in its manual and its text- 
book on Constructive Customer Rela- 
tions. There is a very important part. 
of this Constructive Customer Relations 
which should be emphasized more than 
it has been. This relates to the material 
to be presented to the employees, not only 
on tact, courtesy, diplomacy, etc., but in 
their fundamental knowledge of econom- 
ics in our present capitalistic system. 


First, I believe that every officer and 
bank employee should be sold on his own 
institution, on the service it renders to 
the community, and on the importance of 
his job in the institution. That is fun- 
damental. If any employee in your em- 
ploy is not sold on your bank, he should 
analyze himself and find out why. Then, 
if he cannot comply willingly with all the 
regulations and doesn’t believe in the 
policies, he owes it to himself and to the 
institution to resign and get another job. 

Second, the employees should be edu- 
cated in the economic ways of banking— 
why we have the present American sys- 
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tem. They should know its origin, evo- 
lution, and the present trend. With this 
information on hand, with well trained 
employees, what a job can be done in 
educating the public through personal 
contact! 

There are in this country, about 128,- 
000,000 people. It is estimated that out 
of this 128,000,000, fifty million are cus- 
tomers. 

It is also estimated that there are 
275,000 officers and employees in banks. 
With this array of 275,000 trained em- 
ployees coming in contact with 50,000,- 
000 customers, it wouldn’t take long with 
concerted action to create an understand- 
ing and an appreciation of banking 
among the customers. 


Yes, a big job can be done, but if the 
above is true, it leaves us with about 78 
million persons without banking connec- 
tions and that is more than half of the 
population. 

And in mentioning minors in the 78 
million non-customers, it brings to mind 
that we have in the United States 168 
banks over 100 years old. Another 
group of 2,474 banks over 50 years old. 
How many generations have come and 
gone while these banks continued to 
carry on? How proud some bankers are 
of this splendid record. And at the 
same time, while they are really gloat- 
ing over age and continuing service to 
the community, they forget a real fun- 
damental. Of course, they expect to 
be in business ten or fifty or a hundred 
years from now. But are they looking 
that far ahead in Public Relations? No. 

I was so glad to learn that the Ohio 
Bankers Association has now a com- 
mittee working on copy for a pamphlet 
about banking which will be supplied to 
High Schools in the State. Oh yes, some 
speeches have been made before High 
School classes but a much greater field 
is ready for sowing the proper seed of 
correct information. 


The most neglected aspect of banking 
in the past has been salesmanship—what 
is usually called in the broader sense, 
‘Customer Relations. Recently, banking 
officials have begun to learn that effi- 
ciency and good service alone will not 
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suffice. The public must be made to ap- 
preciate what it is getting. 


It is an oft-repeated statement that 
the average citizen forms his opinion of 
banks and bankers by the competence 
and courtesy of the window clerks. This 
being the case, it should appear in theory, 
and has been proved in practice, that 
employees should be given a special train- 
ing in meeting the public just as the 
sales people in the largest and most suc- 
cessful commercial establishments al- 
most invariably are.*** 


“Tf I had to draw a single conclusion 
it would be that with all of the talk that 
has been going on, darn little has actual- 
ly been done. I suppose we should be 
thankful for that much. Most associa- 
tions are proceeding without any parti- 
cular plans—rather a hit or miss basis. 
My own observation, which I think is 
borne out in Ohio, is that in employee 
training there must be some sort of prac- 
tical aid to the banks in giving the 
courses if the whole job is to be taken 
seriously by the banks and by their em- 
ployees. In the matter of newspaper 
contacts the experience in the State of 
Washington is but one evidence of the 
fact that unless such contacts are well- 
planned and given an ample period of 
incubation to prove that they are not 
merely attempts to seek free advertising, 
they will be abortive. Speakers’ efforts 
and the articles which should be forth- 
coming from the same type of thinking 
must also be operating according to plan, 
if associations are to get out of it any- 
thing more than a casual result. The 
talks prepared by the A. B. A. are pretty 
good. However, there are always a lot 
of local matters which should be hand- 
led by the state association which is the 
only body capable of adapting the talks 
to specific conditions. What I think the 
Associations lack on the whole is a def- 
inite program which they could adopt 
and in which they could enthuse their 
members to the point where results would 
accrue. And certainly there is ample 
room for the F. A. A. to prepare a per- 
fectly simple set of rules and practical 


‘assistance to guide these associations. I 


sincerely hope it may be done.” 





























The Trust Officer’s Library 





Liquidation of Financial Instituions 


HIRSCH BRAVER. The Bobbs-Merrill Co., In- 
dianapolis—1936. 1585 pages. 


The author is correct in assuming that 
there is a genuine need for a work of this 
nature in the legal and banking professsions. 
It may safely be said that this need will be 
largely satisfied by his comprehensive study. 
In broad outline, the book is intended as an 
aid to the solution of problems arising in 
the liquidation of banks, ‘trust companies, 
and building and loan associations. Mr. 
Braver has gathered a tremendous amount 
of cases from all jurisdictions. Concomi- 
tantly, however, this heavy reliance upon 
judicial authority has lessened the oppor- 
tunity for independent analysis and helpful 
criticism. It is quite possible that such a 
course .was rendered impracticable by the 
very magnitude and scope of the subject. 
The author makes no claim other than to 
compile “a thorough and _ authoritative 
treatise.” 

Perhaps too little emphasis has been 
placed upon problems peculiar to trust com- 
pany liquidation, with a frequent lumping 
of trust companies and banks into one cate- 
gory. This may be attributed to the rela- 
tive infrequency of trust company failures 
as compared with bank insolvencies, and the 
author’s consequent desire to devote more 
consideration to the latter. On the other 
hand, the detailed discussion of rules and 
principles applicable to all insolvencies of- 
fers an excellent groundwork for the hand- 
ling of trust company liquidation. As a 
readily available reference, the book should 
prove invaluable. 


Thompson on Wills 


GEORGE W. THOMPSON, B.S., L.L.B. The 
Bobbs-Merrill Co., Indianapolis, Ind. Second 
edition—1936. 1097 pages. Price $15.00. 


The lapse of 20 years since the author’s 
first edition has seen the law of wills un- 
dergo profound changes. To meet the 
needs this engendered, Mr. Thompson has 
entirely rewritten the text and broadened 
the scope of the original treatise, adhering, 
however, to his plan of offering a compre- 
hensive study of the law applicable to the 
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preparation, execution, probate, contest 
and construction of wills, appended by a 
complete list of forms. Considerable at- 
tention has been devoted to testamentary 
trusts and the rules against perpetuities 
and accumulations with an excellent analy- 
sis of the problems attendant upon the 
creation and administration of these trusts. 
Throughout the work, especial emphasis has 
been placed upon the importance of stat- 
utes relating to estates, but, at the same 
time, Mr. Thompson has not overlooked 
the importance of recent judicial authority 
of which he has made an adequate and 
competent selection. A perpetual Revision 
Binder is provided for supplements, revised 
from time to time, on digests of statutes 
pertaining to wills. The author’s hope that 
the book will prove to be of valuable as- 
sistance to the profession should be real- 
ized. 





Law of Future Interests 


LEWIS M. SIMES. West Publishing Co., St. 

Paul, Minn. & Vernon Law Book Co., Kansas 

City, Mo. 3 vols. 1666 pages. $25.00. 

Professor Simes has done here what 
Bogert did in his masterpiece on “Trusts 
and Trustees.” He has supplied a need long 
felt by the American bar on a subject never 
before so thoroughly and competently cov- 
ered. There have been casebooks, like Pro- 
fessor Richard Powell’s, which have been 
admirably suited for law school work. Pro- 
fessor Simes approached his monumental 
task with the practicing lawyer in mind. 
He devoted considerable attention to his- 
torical background, for the law of property 
is incomprehensible without a knowledge of 
its evolution, and has made a happy syn- 
thesis of the past and the present. 

Part I of the book is a comprehensive 
analysis of every conceivable type of future 
interest. The creation and construction of, 
and the restrictions on, future interests are 
dealt with in Parts II and III. A discus- 
sion of the status of owners of future in- 
terests occupies Part IV. As a fitting con- 
clusion, Part V covers the termination of 
future interests. 

Some of the outstanding features of the 
work may well be noted. The author was 
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keenly aware of the importance of precision 
in terminology, but realizing the futility of 
inventing new terms, he clarified the exist- 
ing ones from a pragmatic viewpoint. In 
addition, great significance was attributed 
to statutory rules and their effect upon the 
common law. Finally, the treatment of the 
rule against perpetuities is exceedingly able 
if not traditional. 





The Canon Law of Wills 
JEROME DANIEL HANNAN. The Dolphin Press, 
Phila., Pa., 1935. 493 pages. $5.00. 

In a work adequately supported by au- 
thority, Father Hanan has endeavored with 
no little success, to integrate the principles 
of succession embodied in the Roman law, 
canon law and modern law into one general 
canon law theory. This task he deemed 
necessary because of the inadequacies of 
the Code in many vital aspects of the law 
of wills, the more important of which are 
devolution on intestacy and testamentary 
capacity. The treatment of the historical 
development of the concept of a will is well 
done. As an ecclesiast, the author natural- 
ly has devoted considerable space to an 
analysis of charitable bequests. An unduly 
large portion of the volume deals with testa- 
mentary capacity and formalities, perhaps 
justified in view of the author’s purpose in 
supplying the deficiencies of the Code. Only 
a small segment of the book covers the 
problems of administration. 


By reason of the nature of the subject, 
the work is replete with references to Con- 
tinental sources, but there is, nevertheless, 
a liberal sprinkling of American authori- 
ties, especially statutory. While the book 
will gain its greatest reception by the 
clergy, it was designed also for the lawyer, 
and in this respect its aim will probably be 
achieved for much of the material can be 
utilized by the American bar, particularly 
the chapters on beneficiaries. 

Father Hannan’s literary style makes for 
easy reading, and in many sections formally 
resembles the black letter system of the 
Restatements. The book constitutes an ex- 
cellent historical reference. 





Money 


EDWIN W. KEMMERER—Professor of Inter- 
national Finance, Princeton University. The Mac- 
Millan Co., New York—1935. 406 pages. 


In most interesting fashion, Professor 
Kemmerer recounts the origin and devel- 
opment of money, emphasizing a half 
dozen chapters in monetary history. The 
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early portion of the book is devoted to a 
discussion of the value of money, mone- 
tary standards, and principles of foreign 
exchange. The combination effects the 
author’s purpose of explaining fundamen- 
tal principles of money and bank credit 
in the light of historical background. Of 
especially good analysis is the chapter on 
the greenback controversy of the Civil 
War era. At the end of each chapter is 
an extensive bibliography which frequent- 
ly includes some other work of the author. 
A feature of the entire volume is Pro- 
fessor Kemmerer’s faculty of writing 
clearly and understandably on a subject 
too often beclouded by theory and term- 
inology. 





Stock Exchange Procedure 


By BIRL E,. SCHULTZ, Ph.D., dean of New York 
Stock Exchange. Published 1936 by New York 
Stock Exchange Institute, New York, N. Y. 102 
pages. $1.00. 


An elementary, although comprehensive 
and authoritative, presentation of the stock 
exchange procedure. This book, written 
in text book style, takes the reader briefly 
back to the very early days of New York 
City and traces the growth and advance- 
ment of the early settlers through the hard- 
ships of building stockades and protection; 
through the founding of the stock exchange 
and reasons why New York City became 
the chief financial center of America. 


The history of the exchange is then trac- 
ed citing the need, its fullfillment, obliga- 
tions, membership, growth, etc. 

After laying this proper background, ex- 
planations are given of the terms used and 
the general procedure. No attempt is made 
to trace the transactions in detail through 
the Stock Clearing Corporation and the 
brokerage office. 





The country’s tax burden, including lev- 
ies to be made under the present Social 
Security Act, is destined to double by 1950 
and unless national income expands from 
the present $50 billions to at least $90 bil- 
lions, the United States is faced with the 
possibility of another devaluation within 
the next ten years. 

This is the conclusion of Young & Ottley, 
Inc., investment managers, as analyzed in 
“Merchants of Debt,” a comprehensive sur- 
vey of the changing character of Amer- 
ican banking and its effect on securities. 
W. von Tresckew, a member of the staff of 
Young & Ottley, Inc., is author of the work. 





Wills Recently Probated 





Dr. S. Parkes Cadman 
Noted Theologian 


Dr. S. Parkes Cadman was born in 
England, and worked while a youth as a 
“pony boy” in a mine owned by his father 
and uncle. Even at that period he was 
devoting much of his time to profound 
theological studies and was later grad- 
uated from Wesleyan College in Eng- 
land. 


His own parish was Brooklyn, N. Y., 
but he was known to millions through his 
nation-wide radio sermons and speeches 
and was claimed by thousands through- 
out the English speaking world as “their 
own minister.” During his entire career 
he urged church unity, and was noted for 
his broadminded social and religious 
views. He was recognized as a man of 
dynamic energy and humanitarian ideals. 
In his fundamentalist controversy with 
the late Rev. Dr. John Roach Straton 
Dr. Cadman upheld his opinion that the 
hell of brimstone and eternal torment 
was a myth. 

The City Bank Farmers Trust Com- 
pany, New York City, was appointed co- 
executor, with the son, of Dr. Cadman’s 
estate. The will named his widow, who 
renounced in favor of the bank. 


John Hays Hammond, Sr. 
Mining. Expert 
The Riggs National Bank of Washing- 
ton, D. C., was named in the will of the 
late John Hays Hammond, Sr. as co- 
executor and co-trustee of his estate. 


Mr. Hammond accumulated his vast 
fortune through his own efforts. It is 
reported that he earned more than a 
million dollars a year for a long period of 
time and was said to have been the high- 
est paid engineer in the world. 

He was named with Edison, Ford, 
Steinmetz and Westinghouse by the deans 
of the mining schools, as one of the ten 
greatest engineers in the world. 

As a close friend of Cecil Rhodes, the 
empire builder, it was upon his advice 


that Rhodes developed the vast territory 
known today as Rhodesia. 

For some years he was consulting en- 
gineer for the Consolidated Gold Fields 
Company of South Africa, The British 
South Africa Company and Randfontein 
Estate Gold Mining Company. 


Duncan V. Fletcher 
U. S. Senator from Florida 

Senator Duncan V. Fletcher, praised 
as Florida’s “grand old man”, named the 
Florida National Bank of Jacksonville as 
executor of his will. 

Senator Fletcher was second only to 
Senator Carter Glass in seniority in the 
senate. President Roosevelt said in his 


_tribute: “As chairman of the Committee 


on Banking and Currency throughout a 
period of unprecedented. financial up- 
heaval, his steadying influence was re- 
flected both in emergency and permanent 
legislation. Throughout a long and dis- 
tinguished career in the Senate he was 
ever accentuated by motives of high pat- 
riotism and unselfish devotion to public 
welfare.” 

Having served during his long career 
on many committees as chairman and 
member, he was an outstanding Capital 
figure. His greatest triumph he consid- 
ered to be the passage of his bill to regu- 
late the stock exchanges, known as the 
Fletcher-Rayburn bill. 


John K. Punderford 
Railroad President 


The late John K. Punderford was for 
many years head of numerous trolley 
companies owned by the New York, New 
Haven & Hartford Railroad Company. 
He served for ten years as president of 
the Connecticut Company and retired at 
the reorganization of the railroad system 
but remained head of the Springfield 
Railroad Company and of the Berkshire 
Company. 

In the course of his forty-two years of 
railroading he had held many positions, 
becoming head of many of the companies 
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he served. It was during this period that 
the street car lines electrified their entire 
systems. 

He was a former president of Con- 
necticut Society of Civil Engineers and 
of the Union League Club of New Haven 
as well as prominent in civic and club 
activities. 

The New Haven Trust Company of 
New Haven, Conn., now the Union & New 
Haven Trust Company, was named ex- 
ecutor under his will. 


Clara Dutton Noyes 
National Director of Red Cross 


Miss Clara Noyes, national director of 
the Red Cross Nursing Service, began 
work with that organization in 1916 dur- 
ing the World War, and at that time was 
assistant director of the Red Cross 
branch which enlisted 19,000 nurses for 
war service. 

In 1919 she received the Patriotic Ser- 
vice Medal of the American Science As- 
sociation and Council of the National In- 
stitute of Social Service. She also re- 
ceived the Florence Nightingale Medal of 
the International Committee of the Red 
Cross as well as many other medals and 
decorations from foreign countries and 
associations. 

In 1933 it was estimated that 58,000 
nurses belonged to the Red Cross reserve 
force which Miss Noyes headed. When 
the United States was at war she had 
complete charge of the assigning of the 
Red Cross nurses. From her office in 
Washington she directed the emergency 
operations for relief of fire, flood and tor- 
nado conditions throughout the country. 

The Washington Loan and Trust Com- 
pany, Washington, D. C., was named exe- 
cutor in her will. 


Hugh White 

Engineer 
Hugh White, who retired in 1933 as 
chairman of the board of the George A. 
Fuller Company, one of the largest build- 
ing construction firms in the United 
States, named the Scarsdale National 
Bank and Trust Company, Scarsdale, N. 

Y., as executor of his will. 
Although retired from the Fuller Com- 
pany, Mr. White continued as a leader in 
the development of his community. He 
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retained the presidency of the Scarsdale 
Improvement Corporation and the Park- 
way Spencer Corporation, as well as di- 
rectorships of several other corporations. 
His company was the builder of the Lin- 
coln Memorial in Washington and other 
well known buildings. 


George Van Buskirk 

New Jersey Court of Appeals Judge 

Judge George Van Buskirk, lay mem- 
ber of the Court of Errors and Appeals 
since 1921, named The Hackensack Trust 
Company, Hackensack, N. J., as executor 
in his will. 

When the case of Bruno Richard 
Hauptmann first came before the court 
of pardons of which Judge Van Buskirk 
was a member ex-officio, he left a New 
York hospital to attend the session. 

He had been active in New Jersey 
politics since 1905 and held various pub- 
lic offices continuously since that time. 
He was an active lodge and club man. 


Percival D. Browning 
Mining Consultant 


Percival D. Browning, consultant in 
mining engineering for a number of com- 
panies in Pennsylvania, and in later 
years following his profession as a free 
lance, died a resident of New York City. 

During his early career he was em- 
ployed for a number of years by the Bur- 
eau of Mines in Pittsburgh. In 1925 he 
came to New York as assistant professor 
in the Columbia University School of 
Mines and remained in that position for 
four years. 

The First National Bank of Hunting- 
ton, Pa., was named as trustee of a trust 
created in his will. The Union Trust 
Company of Pittsburgh was named as a 
contingent trustee for another trust, pro- 
viding his wife, the executrix, did not 
survive. 


On July 30, the Home Trust Company of 
Hoboken, N. J. filed in the Supreme Court 
of New York the first accounting of a $5,- 
000,000 trust fund established 25 years ago 


by Andrew Carnegie. During that period, 
the fund has yielded $5,487,679 and its cap- 
ital value has increased to $5,280,149, due 
largely to profitable sales of securities orig- 
inally held. 
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How Not to Be a Testator 


A complicated situation has arisen 
with respect to the $80,000,000 estate of 
Col. Edward H. R. Green, son of the 
colorful and phenomenally wealthy Hetty 
Green. A double conflict exists between, 
on the one hand, his widow <-nd sister, 
who disagree as to the existence of a 
genuine will, and on the other, between 
four states, New York, Texas, Massa- 
chusetts and Florida, each of which 
claims the property is subject to its jur- 
isdiction for taxing purposes. Supposed- 
ly, in 1908, Col. Green executed an inor- 
dinately simple will leaving his entire 
estate to his mother, but if she prede- 
ceased him (as she did), then to his sis- 
ter. It is difficult to reconcile, in a man 


of such extensive wealth and business af- 
fairs, the apparent absence of qualified 
counsel and the failure to make will re- 
visions to meet changing conditions, 
which have led to such serious and in- 
evitably expensive entanglements. 


Signs Will with Fingerprints 

William O. Clark, Clerk of Surrogate’s 
Court, Westchester, County, N. Y., indi- 
cated recently that a signature in finger- 
prints will make the will of Nikola Ro- 
maniw admissible to probate. 

The will bequeaths his entire estate of 
$4,000 to a friend and bears no signature 
nor marks except the prints of four fingers 
of the left hand, made in ink. 

A Bertillion expert testified that he had 
taken the fingerprints of the deceased at 
the morgue and had found them identical 
with those on the will. Mr. Clark is re- 
ported to have said that “It certainly seems 
to be a better signature than only X.” 

oF 

M. J. Van Sweringen of Cleveland, who 
in 1929 is said to have shared a personal 
fortune with his brother O. P. Van Swer- 
ingen of $128,000,000, was worth $3,067.85 
when he died Dec. 12, 1935. The inventory 
of the estate was filed by his brother, 
executor and sole beneficiary of the will. 

* 

Marie A. Omaston, whose will was pro- 
bated in Philadelphia on August 6th divided 
the bulk of her $5,000 estate among three 
relatives “for a wedding gift or some nice 
time at Cape May.” The will ended with: 
“So long until we meet again.” 


Origin of Unique Trust 
Company Names 


Bank of The Manhattan Company 

What is now New York’s ninth largest 
bank began as a water company 137 
years ago. The Bank of The Manhattan 
Company, chartered in 1799, took its 
name from the island on which it has 
been located during its 137 years. Its 
authority to engage in the banking busi- 
ness was secured in an unusual manner 
by Aaron Burr. In 1799, the only two 
banks operating in New York had been 
advocated by Alexander Hamilton, with 
the result that Burr, who was of opposite 
political affiliations, was unable to gain 
a bank charter. Therefore, he was com- 
pelled to resort to strategy and this he 
did by including in the water company’s 
charter a provision enabling it to utilize 
any surplus capital “in any monied trans- 
actions or operations not inconsistent 
with the constitution and laws of this 
State or of the United States.” Thus was 
The Manhattan Company able to open its 
banking office at 40 Wall Street where, 
except for brief periods allowing for re- 
building, it has always been situated. In 
1842 the Company discontinued supply- 
ing water, due to the creation of New 
York City’s Croton Water System, and 
thereafter confined its activities to bank- 
ing. 

Periodically, the Company purchased 
adjoining lands constituting its present 
site, representing an outlay of about 
$311,000. The building in which it is 
now housed is valued at close to $22,000,- 
000, and, while not owned by it, brings 
an annual rental of $500,000 An excel- 
lent return on a $311,000 investment! 


The Company’s assets now total ap- 
proximately $550,000,000. For 88 con- 
secutive years, it has paid a dividend. 

Trust powers were granted to the Com- 
pany in 1921 and were first exercised in 
the administration of the estate of Al- 
fred Thorburn. Although relatively 
new, the trust department has been ex- 
panded to meet an increasing demand for 
both personal and corporate trust ser- 
vices and the Company now ranks as one 
of the leading trust institutions of the 
country. 





Historical Background of Non-Taxable 
Governmental Securities 


WILLIS SMITH 
of Smith, Leach & Anderson, Lawyers, Raleigh, North Carolina 
From address before North Carolina Bankers Association 


OU are doubtless familiar with the 

theory of the organization of our 
national government and the adoption of 
the Constitution, by which the several 
states, or the people thereof delegated to 
the national government certain powers, 
as enumerated in the Constitution, re- 
serving to themselves all other powers 
not so granted. 

Probably no case ever decided by the 
Supreme Court of the United States was 
of as great importance as the decision 
in McCulloch v. Maryland. The Court 
held that the State of Maryland could not 
tax a branch of the Bank, since a “power 
to tax involves ... a power to destroy.” 


As a result of this decision, the instru- 
mentalities and the obligations of the 
United States Government became non- 
taxable by any of the state governments. 
Likewise, from the decision in McCulloch 
v. Maryland there developed the implica- 
tion that ours being a dual form of gov- 
ernment, the states, likewise, must be 
protected from the taxation power of the 
United States. This meant, of course, 
the non-taxability of the securities and 
obligations of the state and its sub-divi- 
sions, and the result is that we have to- 
day billions of dollars of non-taxable se- 
curities, the criticism of which is fre- 
quently heard. 


It is of interest, however, to note, con- 
trary to the popular belief of many, the 
non-taxability of these securities has not 
been made so for the purpose of giving 
the wealthy and the privileged an oppor- 
tunity to purchase and hold non-taxable 
securities, but rather the reason under- 
lying the issuance of all such non-taxable 
securities is the supremacy of the United 
States within its sphere as a sovereign, 


having the right to issue its obligations 
without let or hindrance of any other 
governmental agency. Likewise, the 
same is true of the right and power of 
the sovereign states to issue their se- 
curities under the same circumstances 
and with the same privilege. 

Imagine any one State, or any group of 
States in the American Union, having 
the right to interfere with the issuance 
and sale by the Federal Government of 
its securities. As was said then and has 
been said a million times since, the power 
to tax is the power to destroy, and with 
this power under control and in the 
hands of the critics of any administration 
of the National Government, the activi- 
ties of that administration would be well 
nigh unavailing. Imagine the _ effect 
upon North Carolina if the great States 
of New York, Pennsylvania, Illinois, and 
Ohio, where most of our State bonds and 
securities are marketed, had the right to 
levy a tax upon our bonds and place a re- 
striction upon their issuance and sale. It 
requires but a little thought and a little 
reason to realize the ramifications of such 
a power and the effect on such agencies 
as the Federal Reserve Bank, Farm Loan 
Bank, Home Owners’ Loan Corporation, 
Reconstruction Finance Corporation, and 
similar organizations of both the Nation- 
al and State governments. 

It may be said by those who do not 
know that no State would attempt to re- 
strict the activities of a sister state or 
to impede the activities of the Federal 
Government. If there be such parties, 
however, I would but refer them to what 
occurred at the time of the decision of 
the Supreme Court in McCulloch v. Mary- 
land in what is known as the Ohio Bank 
Case. 
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Developing Trust New Business 


Outline of Trust Functions 


Services offered by a trust institution 
are perhaps one of the least understood 
phases of present-day business. The 
reason, no doubt, is the technical nature 
of trust department operations. 

In most communities a thorough job of 
education is still needed, but without the 
least flavor of “teaching.” Most people 
rebel at being educated; consequently the 
process must be slow, interesting and 
newsworthy. 


The National Bank of Commerce of 
San Antonio, Texas, has recently dis- 
tributed a pamphlet describing the ser- 
vices of their trust department. It is 
written in a concise and readily under- 
standable fashion. 


Below is reprinted the text of the in- 
troduction and examples of description of 
each function which illustrate the style 
and presentation. Copyright has been 
applied for. 


Our Own Trust Department 


The value of the services of a well organ- 
ized Trust Department, operating by au- 
thority of and under the supervision of 
the Banking Department of the United 
States Government, is in the safeguarding 
and conservation of your estate. This as- 
sures the certainty of its administration in 
keeping with your directed wishes. 


Our Trust Department operates under 
this supervision and examination, together 
with the skill, knowledge, advice and coun- 
sel of not only our officers but also of our 
directors. This combination of experience 
and group counseling, plus the restrictions 
and safeguards provided by Federal laws 
and supervision, must necessarily give to 
estates entrusted to us greater protection 
through changing economic conditions. 


Nine Good Reasons Why the Organized 
Fiduciary ‘is Best For You 
1—The organized fiduciary—or trust de- 
partment—never dies. The individual does 
often, with his work unfinished. 


2—It is skilled in law and the handling 
of estates. The individual often is not. 

3—It is impartial in its dealings with 
your heirs; the individual finds it hard to 
handle the delicate situations constantly. 

4—It takes over the matter of handling 
your estate as a matter of business; your 
friend or relative is burdened with such 
details and usually is not conversant with 
them. 

5—Its wide experience prevents mistakes. 
The individual executor frequently makes 
serious mistakes. 

6—It knows how to divide property so 
as to conserve its full value. 

7—The cost of the organized executor 
is less because it protects you from the 
losses sustained through inexperience of 
individuals. 

8—It is responsible; its work represents 
the combined knowledge of many seasoned 
men. 

9—Its experience is much wider than 
can be attained by any one man. 

We desire to emphasize that this Bank 
does not engage in the practice of law. 
It is always our desire to cooperate with 
and to have the cooperation of your at- 
torney. 


Wills 


The right to make a will is not a natural 
or inherent right, but it is a privilege 
which exists solely by virtue of statutes, 
and it is one of the most valuable rights 
accorded by law. Without a will the law 
presumably divides your property as seems 
equitable—but this may not be your own 
idea or wishes for the distribution of your 
property and estate. 

Discuss with us in confidence, and with- 
out obligation, the way to put in definite 
and binding form your own ideas about 
what should be done for those who look 
to you for support. 

Next in importance is the election of an 
Executor, charged with the duty of carry- 
ing out your wishes under your will. The 
duties of that office are many and exact- 
ing. The Executor must prepare and file 
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an inventory, collect assets belonging to the 
Estate, pass on claims against the Estate, 
liquidate any business belonging to the Es- 
tate, adequately protect the funds of the 
Etate, carry out the provisions of your 
will, distribute the Estate in accordance 
with your instructions, file accountings as 
required by law, and protect estate as 
to all forms of taxes. 

If you have already made your will, 
let us help you check it and see if it still 
meets your requirements. 


Testamentary Trusts 

It is frequently desirable to place all 
or part of your Estate in trust. 

A Trust is defined as a gift of money or 
property to one person, or the Trustee, to 
be held and used for the benefit of one or 
more beneficiaries. 

When a Trust is created by Will, it is 
called a Testamentary Trust. Upon settle- 
ment of your Estate, the money or proper- 
ty constituting the trust fund is turned 
over to the Trustee named in your will 
to be administered in strict accordance with 
the terms set forth in the will. Usually 
the income of the fund is paid to the 
designated beneficiary over a period of 
time, until, on the termination of the Trust 
the principal is distributed. 

The Testamentary Trust is the law’s de- 
vice for the protection of young, untrained, 
or inexperienced beneficiaries. The prin- 
cipal duty of the Trustee is the investment, 
and sometimes the reinvestment, of the 
trust fund. 


Other functions discussed in the same 
manner are: 


Living Trusts 

Life Insurance Trusts 
Business Insurance Trusts 
Guardian and Conservator 
Escrows 

Custodianship and Agency 
Corporate Trusts 


Trust Department Rules 


The Poughkeepsie Trust Company, 
Poughkeepsie, N. Y., have prepared for 
distribution among attorneys and pros- 
pects, a statement of operating policies 
bound in the form of a legal presented as 
the rules governing their trust depart- 
ment. 


TRUST COMPANIES 


The introductory page is devoted to a 
brief resume of the bank and its trust 
department’s responsibility as well as to 
the stability of the institution. 

The rules cited below impressively in- 
dicate the high standards and ethics em- 
ployed by the trust department, 


RULE 1—Counsel: 


The Poughkeepsie Trust Company does 
not draw wills or trust agreements or at- 
tempt to practice law. Recognizing that 
the relationship between attorney and client 
is sacred, it recommends that each owner 
of property consult his or her own lawyer 
in the drawing of these documents. 

It is a fundamental policy of the Pough- 
keepsie Trust Company when acting as 
executor or trustee always to employ, when 
available, the same counsel who has drawn 
the will and has served the testator during 
his lifetime. 

RULE 2—Fidelity to Spirit of the Will 
and Trust Instrument. 

The first duty of a trust institution is to 
carry out the wishes of the maker of the 
will and the orator of the trust as ex- 
pressed in the will or the trust instru- 
ment. 

RULE 3—Accounting of all Money Re- 
ceived and Paid Out. 

Moneys received and paid out by the 
Trust Department are entered upon the 
same day the transactions occur. Fiduciary 
clients, beneficiaries and others having the 
right to the knowledge may ascertain at 
any business hour during any business day 
exactly how any estate stands. 

RULE 4—Separation of Trust Proper- 
ties. 

The Company does not mingle estate 
funds or property with its private funds 
or property, or with the funds or property 
of other estates. 

It keeps the securities and investments 
of each estate and trust separate and dis- 
tinct from the securities and investments 
of all other estates and trusts, and separ- 
ate and distinct from its own securities and 
instruments. 

RULE 5—Investment of Trust Funds. 

A careful analysis is made of all secur- 
ities purchased or received and a constant 
check is kept upon their value. 

The judgment exercised in the purchase, 
retention or sale of all investments is not 
that of any one individual, but the season- 
ed and well-informed judgment of an in- 





TRUST COMPANIES 


vestment committee composed of capable 
and experienced officers and directors of 
this bank. Furthermore, it is a funda- 
mental principle that a trustee should not 
have any financial interests, direct or in- 
direct, in the trust investments. 

RULE 6—Accurate Records. 

The Trust Department keeps a separ- 
ate set of books, which records for each 
trust all transactions and all moneys re- 
ceived and paid. These records are avail- 
able at all times to beneficiaries who have 
an interest in the estate. All records are 
periodically examined by the Banking De- 
partment of the State of New York. 

RULE 8—Personal Services. 

When the Poughkeepsie Trust Company 
is named executor or trustee, the human 
side of estate administration is not over- 
looked. Direct contact with the officers 
and directors of this institution is avail- 
able at all times to beneficiariss whose 
needs and problems will receive sympathetic 
consideration. 


Policy concerning maintenance of Ac- 
curate Records, and Management of Real 
Estate are also briefly outlined. 


Fiduciary Review 


The Norristown-Penn Trust Company of 
Norristown, Pa., is now publishing the 
“Fiduciary Review”, designed for the con- 
venience of those who, by reason of the 
pressure of business, find it difficult to 
keep abreast of current matter in the law 
of trusts and estates. The pamphlet is de- 
voted to an analysis of recent Pennsylvania 
legislation and comments on recent de- 
cisions in those fields. It performs an ex- 
cellent function in enabling the trust man 
to better satisfy the requirements of his 
clientele, and to offer a more competent 
service, by rendering significant current 
material readily available. Moreover, the 
Review affords an opportunity for broad- 
ening the scope of trust department facil- 
ities by effecting a recognition of the im- 
portance of new developments in the law. 


A Record of Progress 


The Union Bank & Trust Co. of Los 
Angeles is currently using a little book- 
let describing their record of progress. 
The officers of the institution are intro- 
duced by biographical sentences and pic- 
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tures. Artistically designed, the booklet 
is phrased to recall memories to the older 
customers and acquaint the new with the 
historic origins and principles. 


After a brief description of a tablet 
dedicated to Kaspare Cohn, the founder, 
the text opens: 


“Yet not infrequently a_ grizzled 
shepherd or vaquero, or a merchant of 
the old school, many of whom are still 
among the bank’s customers, will pause 
before the tablet, and let his mind go 
back not only twenty years, but per- 
haps thirty or forty years, to a time 
when he transacted business with Mr. 
Cohn, and whether he realizes it or 
not, he will be aware of the heritage 
of honesty, courtesy and public spirit 
which Mr. Cohn left to those who carry 
on today. 

“The roots of the bank go down far 
deeper than the date of its incorpora- 
tion, June 22, 1914, to these pastoral 
people and these elders and to their 
families, because Southern California 
in its early days was a pastoral coun- 
try.” 


Canadian View of Recovery 
in United States 


The long awaited transition from a re- 
covery based upon the artificial stimulation 
of demand for consumers’ goods by govern- 
ment spending to a broad improvement in 
the production of producers’ goods is now 
under way in the United States of Amer- 
ica. The change is taking place quietly. 
By compiling the statistics showing the 
expansion in private building, the contin- 
ued growth in the production of steel, lum- 
ber, machine tools and various types of 
industrial machinery, one can clearly dif- 
ferentiate the recovery taking place in 1936 
from that which occurred in the two pre- 
ceding years. The conclusion thus reach- 
ed is confirmed by a study of the statistics 
of new financing. 

It is true, of course, that this transition 
is at an early stage and the creation of 
producers’ goods has. not yet assumed pro- 
portions which have had a material influ- 
ence upon employment, although the im- 
provement in the employment in durable 
goods industries in the last twelve months 
is proportionately larger than the improve- 
ment in general factory employment. 

From Royal Bank of Canada Letter 





Corporate Fiduciaries Associations 


Oregon Reports Increasing Interest in Trust Depart- 
ment Service — Committee Members Appointed 


George D. Brodie, president of the Ore- 
gon Bankers Association, has completed 
appointment of the ten standing commit- 
tees. The Committee on Trust Powers is 
listed below. 


A. L. Grutze, vice-president, Title & 
Trust Co., Portland, chairman. 


Joseph H. Albert, trust officer, Ladd & 
Bush Trust Co., Salem. 


R. M. Alton, trust officer, U. S. Na- 
tional Bank, Portland. 

W. D. Hinson, Bank of California, N. 
A., Portland. 

Lorne L. Miller, vice-president, Port- 
land Trust & Savings Bank, Portland. 

Geo. W. Stewart, assistant trust offi- 
cer, First National Bank, Portland. 

The Committee on Trust Powers re- 
cently submitted the following report for 
the year 1935-1936: 


The committee on Trust Powers reports 
a continued increasing interest in trust 
department service.*** This is proven by 
an increasing volume of business coming 
from the owners of substantial estates as 
shown by the probate records. 


There has been an increasing use of 
trust facilities in corporate reorganiza- 
tions under the 77-B Amendment to the 
National Bankruptcy Act and otherwise. 
There is every indication that this line of 
trust work will continue to increase. 

Your committee has always worked in 
close cooperation with the Trust Com- 
panies Association of Oregon and much 
of the committee work is done by the lat- 
ter association. At the present time a 
special committee of the Trust Companies 
Association is making a thorough study 
of the costs of operation on the various 
classes of trusts and revision of the min- 
imum schedule of fees will be made to 
cover operating costs on each classifica- 
tion plus a reasonable profit. 

***Most of the trust departments have 
been making a review of each trust and 
on unprofitable business the fees are 
either increased to a proper basis or the 
trust closed out. Small trusts or those 


not of sufficient size or volume to handle 
on a profitable basis are being refused. 
* & %& 

Through the courtesy of the radio sta- 
tion of Oregon State College, the educa- 
tional program on trust functions was 
continued during the fall of 1935 and 
through the winter.*** Anything smat- 
tering of advertising is eliminated. It is 
expected to carry through the coming year 
with a similar program. 

One of the results of the depression 
period has been a greater interest by com- 
mercial departments of the banks in the 
functions and problems of the trust de- 
partments. This is of immeasurable value 
to the institutions and to the development 
of trust business for all institutions. 

There is every promise that the busi- 
ness of the trust departments will be 
showing a substantial increase as business 
in general improves. This increase will 
be in larger trusts and of a more selective 
type with the elimination of such classes 
or types of trusts that have proven by 
our local experience to be unprofitable. 
***Practicing these policies the immedi- 
ate future of the business of the trust 
departments of Oregon is most promising. 


Virginia Bankers Committee 
on Trust 


The Committee on Trust of the Vir- 
ginia Bankers Association for the year 
1936-1937 are: 

James Bustard, vice president & trust 
officer, First National Bank of Danville. 

Charles Webster, vice president and 
trust officer, National Bank of Commerce 
of Norfolk. 

L. B. Gunn, trust officer, State-Planters 
Bank and Trust Company of Richmond. 

George E. Warfield, executive vice 
president & trust officer, First National 
Bank of Alexandria. 

J. R. Gilliam, Jr., secretary, treasurer 
& trust officer, Lynchburg Trust & Sav- 
ings Bank of Lynchburg. 
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G. B. Arnold, vice president & trust 
officer, Dominion National Bank of 
Bristol. 

Thomas H. Blanton, president, Union 
Bank & Trust Company of Bowling Green. 


Illinois Appoints Committee 


Members 


Frank C. Rathje, president of the Illi- 
nois Bankers Association, has completed 
the appointment of membership on all of 
the Association committees. 

Members of the Trust Functions com- 
mittee are: 

G. H. Arnold, chairman, Illinois Na- 
tional Bank & Trust Co., Rockford; H. 
G. Bengel, Illinois National Bank, Spring- 
field; Harold Eckhart, Harris Trust & 
Savings Bank, Chicago; H. E. Emerson, 
First Bank & Trust Co., Cairo, and Fred 
Grant, National Bank of Mattoon, Mat- 
toon. 


Oklahoma Trust Association 


Officers elected by the Oklahoma Trust 
Companies Association for the ensuing 
year are: 

President: J. D. McBirney, vice presi- 
dent National Bank of Commerce, Tulsa. 

lst Vice President: Luther M. Miller, 
vice president Albright Title & Invest- 
ment Co., Newkirk. 

2nd Vice President: A. N. 
ass’t. trust officer First Nat’l. 
Trust Company, Oklahoma City. 

Treasurer: R. C. Millen, ass’t. trust 
officer First National Bank & Trust Co., 
Tulsa. 

Secretary: Eugene P. Gum, secretary 
Oklahoma Bankers Association, Oklahoma 
City. 

Directors: R. E. Leavitt, Shawnee; Roy 
McK. Huff, Tulsa; George G. Watson, 
Bartlesville; J. W. Hockman, Muskogee; 
L. D. Edgington, Ponca City. 


Trust Section Utah Bankers 
Elect Officers 


Murphy, 
Bank & 


The newly elected officers of the Trust 
Section of the Utah Bankers Association 


are: 
President: H. W. Hinley, trust officer, 
Commercial Security Bank, Ogden, Utah. 
Vice President: George E. Giles, as- 
sistant trust officer, Continental Na- 
tional Bank & Trust Company, Salt Lake 
City. 
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Secretary: Eugene K. Baker, with Tracy 
Loan & Trust Company, Salt Lake City. 

Treasurer: Richard W. Lambourne, with 
Walker Bank & Trust Company, Salt 
Lake City. 


West Virginia Fiduciary Society 


At the annual meeting of the Corporate 
Fiduciary division of the West Virginia 
Bankers Association, the present officers 
were re-elected. R. E. Bowie, President, 
presided. 

W. T. Van Doren, Vice President of the 
Liberty National Bank of Washington, D.C., 
made the principal address, in which he 
drew observations from his trust examin- 
ing experience in the Fifth Federal Reserve 
district, stating that from an analysis of 
trust department litigation, 95 per cent of 
the losses were largely in consequence of 
self-dealing in purchase of trust invest- 
ments from the banking department. He 
also deplored the practice of splitting com- 
missions of the trust department with a 
bank officer acting as co-fiduciary, stating 
that “most of the time of the individual of- 
ficer spent on the affairs of the particular 
trust account were during regular banking 
hours, for which he would be assumed to 
receive adequate compensation.” 


E. R. Lewis, vice president of the First 
National Bank of Chicago, is representing 
the Corporate Fiduciary Association on the 
Illinois Bar Association committee which 
has been appointed to draft a new probate 
act. 


A. Nye Van. Vieck, recently 

elected vice president of 

Guaranty Trust Company of 
New York 
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Directory of 
LEGAL CONTRIBUTING EDITORS 


The following attorneys, recognized authorities on fiduciary law, are collab- 
orating with Trust Companies Magazine to provide succinct digests of the most 
pertinent current decisions affecting fiduciaries. The case reports published in 
the succeeding section are selected and briefed at the discretion of the attorneys 
reporting from their respective States: 


CALIFORNIA: Walter L. Nossaman—Trust Counsel, Security-First National Bank of 
Los Angeles 


COLORADO: Montgomery Dorsey—Hughes & Dorsey, Denver 
CONNECTICUT: Allan K. Smith—Day, Berry & Howard, Hartford 


GEORGIA: Pope F. Brock—Spaulding, Sibley, Troutman & Brock, Atlanta; Counsel for 
Trust Company of Georgia 


ILLINOIS: R. J. Frankenstein, Jr.—Chapman and Cutler, Chicago; Counsel, Harris Trust 
& Savings Bank 


INDIANA: Leo M. Gardner and William H. Kriezg—Jones, Hammond, Buschmann & 
Gardner, Indianapolis; Counsel for Indiana State Bankers Association 


KANSAS: Marlin S. Casey—Counsel, Columbian Title & Trust Company, Topeka 


MARYLAND: John C. Cooper, Jr.—Venable, Baetjer & Howard, Baltimore. 


MASSACHUSETTS: Guy Newhall—Attorney-at-law, Lynn; Reporter and Lecturer for 
Corporate Fiduciaries Assn. of Boston. 


MICHIGAN: George B. Shaeffer—Shaeffer and Dahling, Detroit; Counsel for Union 
Guardian Trust Company 


MINNESOTA: James E. Dorsey—Junell, Driscoll, Fletcher, Dorsey & Barker, Minne- 
apolis; Counsel for First National Bank & Trust Company, Minneapolis 


MISSOURI: Edgar H. McCulloch—Thompson, Mitchell, Thompson & Young, St. Louis 


NEW JERSEY: J. Fisher Anderson—Counsellor-at-law, Jersey City, Counsel, New 
Jersey Bankers Association 


NEW YORK: David Kelly—Mitchell, Taylor, Capron & Marsh, New York; Counsel for 
City Bank Farmers Trust Company. 


NORTH CAROLINA: Irving Carlyle—Manly, Hendren & Womble, Winston-Salem 
OHIO: Raymond T. Sawyer—Counsel, The Cleveland Trust Company, Cleveland 
OREGON: Earl S. Nelson—Griffith, Peck & Coke, Portland 

PENNSYLVANIA: R. M. Remick—Saul, Ewing, Remick & Saul, Philadelphia 

RHODE ISLAND: Colin MacR. Makepeace—Tillinghast, Collins & Tanner, Providence. 
TEXAS: Robert Ring—Counsel, Houston Land & Trust Company, Houston 


WASHINGTON: Charles T. Donworth—Donworth & Donworth, Seattle; of Counsel for 
Seattle Trust & Savings Bank. 


WISCONSIN: Ralph M. Hoyt—Bottum, Hudnall, Lecher, Michael & Whyte, Milwaukee 





Court Decisions 


Accounting—Court—Effect of Ad- 
judication of Account. 


Massachusetts—Supreme Judicial Court 


Greene v. Springfield Safe Deposit & Trust Co., 
1936 A. S. 1525—July 6, 1936. 


Petition to revoke a decree adjudicating 
a trustee’s fourteenth account. Demurred 
to. According to the allegations of the 
petition, the trustee invested $100,000 in 
an improper mortgage. Several accounts 
showing this investment were allowed in 
the ordinary course after notice and the 
appointment of a guardian ad litem, but 
not adjudicated. Later, the mortgage hav- 
ing been reduced to $90,000, the trustee 
took it over and issued participations, of 
which $50,000 were placed in this trust, 
the other $40,000 being replaced in cash, 
by placing the balance of the participa- 
tions in other trusts. Then the trustee 
filed and had adjudicated its thirteenth 
account, but the description of the above 
investment was misleading in that it in- 
dicated that the mortgage had been re- 
duced to $50,000 instead of being merely 
a participation in a larger mortgage. Sub- 
sequently the trustee filed and had adjud- 
icated its fourteenth account, after ade- 
quate notice and the appointment of a 
guardian ad litem. This account described 
the situation as to the mortgage correctly. 
The guardian ad litem in his report called 
attention to the facts regarding the mort- 
gage and then assented to a decree. Later 
some of the remaindermen, being dissat- 
isfied, filed the petition above described. 


HELD: The decree of the probate court 
sustaining the demurrer and refusing to 
revoke the decree was correct. All the 
statutory requirements for adjudication 
were complied with and the nature of the 
investment was disclosed. Notice was given 
to all parties; the guardian ad litem re- 
ported the facts and took the responsibil- 
ity of assenting to the decree, and the 
court took’ the responsibility of entering 
it. Accordingly it was final. 

The court assumed, but did not decide, 
that in a proper case and for adequate 
cause a settled account might be reopen- 
ed, but this case presented no such facts. 
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Reopening the thirteenth account would 
accomplish nothing, since nothing could 
be done which would impair the effect of 
the decree adjudicating the fourteenth ac- 
count. 


Beneficiary Relations — Assignment 
by Beneficiary of Interest to 
Trustee as Security — Right of 
Subsequent Assignee to Question 
Transaction. 


California—Supreme Court 


Papineau v. Security-First National Bank of Los 
Angeles, 92 Cal. Dec. 82, Cal. (2d) 
June 30, 1936. 


Vincent Ganahl, beneficiary of Ganahl 
Trust of which Security Trust & Savings 
Bank was trustee, in 1925 borrowed 
$5000 from Bank and assigned to Bank 
as trustee of said trust his beneficial in- 
terest as security. In 1929 he assigned 
same interest to plaintiff as security for 
$40,000. In 1931 Bank, acting under 
1925 assignment, sold beneficial interest 
to Ernest Ganahl for amount of debt. 
Ernest being at all times member of Exe- 
cutive Committee appointed under trust 
to act for all beneficiaries. In present 
action by second assignee to recover in- 
terest in trust, judgment for defendants 
affirmed. 


HELD: Presumption stated in Civil 
Code Section 2235 to effect that all trans- 
actions between trustee and beneficiary 
by which trustee obtains any advantage 
from beneficiary are presumed to be en- 
tered into by latter without sufficient 
consideration and under undue influence, 
is for protection of beneficiary against 
trustee, making transactions voidable by 
beneficiary unless fairness is proved, but 
permitting beneficiary to approve and en- 
force transaction which is fair and rea- 
sonable. Plaintiff, stranger to the trust, 
antagonistic to both trustee and bene- 
ficiary, cannot rely upon this presump- 
tion, thereby defeating transaction which 
beneficiary affirms, citing 1 Perry on 
Trusts, 339; Bowles v. Bowles, 126 S. E. 49. 
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Compensation—Executors and Ad- 
ministrators—Allowance of At- 
torney’s Fees to Executor for De- 
fending Will. 


California—District Court of Appeal 


Estate of Dunton, 86 Cal. App. Dec. 96, 
Cal. App. (2d) , June 29, 1936. 








Dunton left will bequeathing estate to 
Doherty, naming him executor. Next of 
kin of testatrix’ predeceased husband filed 
contest which resulted in judgment sus- 
taining will. Doherty’s attorney filed 
petition for extraordinary fees in contest 
matter. Order allowing fees and direct- 
ing payment, affirmed. 


HELD: It being duty of executor to 
defend will after admission to probate, 
attorney employed for this purpose en- 
titled to compensation for extraordinary 
services. Court follows Nevada case Re 
Hagarty’s Estate, 222 Pac. 793, distinguish- 
ing Higgins Estate, 158 Cal. 355, 111 Pac. 
8, which latter case held executor not en- 
titled to allowance for attorney’s fees in 
defending will where circumstances such 
that contest reduced itself to controversy 
between executor and another heir over 
portion of estate. 

Court says situation presented is an- 
alogous to rule allowing attorney’s fees 
to beneficiaries of trust which is unsuc- 
cessfully assailed, and holding that pro- 
bate court in case of testamentary trust 
has jurisdiction to fix and order such fees 
paid, citing Estate of Duffill, 188 Cal. 536, 
and Trustees v. Greenough, 105 U. S. 527. 


Investments — Mortgage Participa- 
tion—Trustee not authorized to 
Invest Trust Funds in its Indi- 
vidual Name. 


Connecticut—Supreme Court 


The Chapter House Circle of the King’s Daugh- 
ters v. Hartford National Bank and Trust Com- 
pany. Decided July 28, 1936. 


The defendant, as the financial agent for 
the plaintiff with authority to make invest- 
ments, invested cash of the plaintiff in a 
note and mortgage held in the name of the 
trust company individually, and executed a 
declaration of trust stating that the mort- 
gage was held as financial agent for the 
plaintiff. The plaintiff received quarterly 
statements setting forth all the transactions 
with respect to principal, as well as income, 
but the statements did not show that the 
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mortgage was held in the name of the trust 
company individually. After default in 
payment of the mortgage the defendant 
informed a representative of the plaintiff 
that the mortgage was held by the defen- 
dant in its name individually and the plain- 
tiff disavowed the investment for that rea- 
son and made demand upon the defendant 
for the payment of the amount invested in 
the mortgage, with interest. 

The Trial Court entered judgment for the 
plaintiff and awarded as damages the en- 
tire amount of the trust fund invested in the 
mortgage, with interest, thereby applying 
the rule that a trustee is personally liable 
for any loss of trust funds where a trustee 
deposits or invests trust funds in his own 
name. 


After considering at length the custom 
followed for many years by trust companies 
of taking notes and mortgages in the name 
of the corporation individually, and issuing 
a declaration of trust in a separate certifi- 
cate identifying the loan or an undivided 
part of it as the property of a particular 
trust, and the benefits accruing from such 
practice, 


HELD: (1) That there was no sufficient 
reason to abrogate as to banks and trust 
companies the rule applied to individual 
trustees, that securities in which trust funds 
are invested should not be taken in the in- 
dividual name of the trustee, but should 
bear upon their face plain evidence of the 
fiduciary capacity in which they are held. 


(2) That the defendant committed a 
breach of trust when it invested the funds 
it was holding as agent for the plaintiff in a 
mortgage loan taken in its own corporate 
name, without designating the capacity in 
which it took and was holding the security. 


(3) That the Trial Court erred in apply- 
ing the rule that a trustee is personally 
liable for any loss of trust funds where a 
trustee deposits or invests trust funds in his 
own name, and that the rule should not be 
‘applied in this case because the trustee act- 
ed in good faith in accordance with estab- 
lished banking practice and believed that it 
was making a proper investment. 


(4) That the defendant was not liable for 
a loss due to general business conditions, 
which would have brought it about even 
though the investment had been taken in the 
name of the trustee as such, and that the 
right of the plaintiff to recover damages is 
limited to such losses as resulted from the 
fact that the defendant took the note and 
mortgage in its individual name. 
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Jurisdiction—Right to Sue in For- 
eign Jurisdiction — Judgment in 
such action as Res Adjudicata 
at Domicile. 


California—District Court of Appeal 


Canfield v. Scripps, 86 Cal. App. Dec. 466, 
Cal. App. (2d) July 27, 1936. 


Dodge, Special Administrator of estate 
of Canfield appointed in California, state 
of Canfield’s residence, brought suit in 
Washington for conversion of stock be- 
longing to estate. Judgment on merits 
went against Special Administrator in 
Washington suit. Present action brought 
by Canfield’s executor against same de- 
fendants for same conversion. Judgment 
on directed verdict for defendants af- 
firmed. 


HELD: Though Administrator has no 
capacity to sue in foreign jurisdiction, if 
objection not raised by answer or demur- 
rer may obtain valid judgment. In pres- 
ent case no objections on ground of ¢ca- 
pacity raised in Washington suit. Adverse 
judgment therefore bound Special Admini- 
strator and his successor, plaintiff execu- 
trix. 


Liability—Personal Liability of Le- 
gal Representatives and Fiduci- 
aries on Contracts made in behalf 
of the Estate—Presentation of 
Claim Against Decedent’s Estate 
as Bar to Collection from Legal 
Representative. 


Washington—Supreme Court 


Judy v. Guaranty Trust Company, 86 Wash. De- 
cisions 561; 56 Pac. (2d) Decided 
July 13, 1936. 


The estates of both Mr. and Mrs. Lampe 
were being administered by the Trust Com- 
pany under non-intervention wills. An or- 
chard being part of the assets of said es- 
tates, the Trust Company had leased it to 
one Collins on a crop-share basis. Inas- 
much as supplies were necessary to develop 
the crop, the Trust Company and Collins 
entered into an agreement with plaintiffs, 
Judy and Johnson, by the terms of which 
plaintiffs undertook to furnish supplies and 
make certain cash advances to Collins while 
the Trust Company and Collins pledged the 
crop as security for the advance of moneys 
and supplies. Although promissory notes 
were taken by plaintiffs only from Collins, 
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the plaintiffs at all times carried the ac- 
count on their books in the names of. the 
Trust Company and Collins. The contract 
also contained the following provision: 


“The Guaranty Trust Company as lessor hereby 
guarantees the repayment of all advances until 
said fruit crops are set upon the trees and safe 
from frosts.” : 


The amount which was realized from the 
marketing of the crops having been less 
than the amount which had been advanced 
by plaintiffs, this suit was instituted to col- 
lect the unpaid balance from the Trust 
Company. 


HELD: Judgment for plaintiffs affirmed. 


1. The general rule, as conceded by the 
Trust Company, is that a legal representa- 
tive of a decedent’s estate (both an ex- 
ecutor and an administrator) as well as a 
trustee of a trust estate, in the absence of 
an express provision relieving him from 
personal responsibility, is liable personally 
upon contracts which are executed by him 
in behalf of and for the benefit of the es- 
tate, even though the contracts are executed 
by him in his representative capacity. 

2. The contract herein included no ex- 
press stipulation against personal liability. 
Inasmuch as the contract was made some- 
what ambiguous by the presence therein of 
the above quoted clause, testimony as to the 
liability assumed under the contract was 
admitted by the trial court, which testimony 
revealed nothing one way or another as to 
the liability assumed. Therefore, since 
there was no evidence to show that said 
clause was understood by the parties to re- 
lieve the Trust Company from liability, the 
clause cannot be given that effect, and in 
this state of evidence the contract, taken 
as a whole, clearly obligated the Trust Com- 
pany to reimburse the plaintiff for all ad- 
vances made. 


“If appellant (the Trust Company) merely in- 
tended to waive its landlord’s lien and guarantee 
advances made up to the time the crop was ‘safe 
from frosts’ only, it would have been a simple 
thing to say. Or, as we have pointed out, it could 
have stipulated expressly against personal liabil- 
ity.” 


3. The filing of a claim by plaintiffs 
with the Trust Company as legal represen- 
tative of the estates of the two decedents 
did not constitute an election of remedies 
which barred the plaintiffs from pursuit of 
their remedy against the Trust Company in 
its separate capacity apart from its capa- 
city as legal representative for the estates. 
The filing “was simply a preliminary step 
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to the enforcing of liability against one of 
two joint obligators under the contract.” 


Powers — Trustee’s Contracts Are 
His Personal Contracts. 


Massachusetts—Supreme Judicial Court 


Gerber v. Bernstein, 1936 A. S. 1435. Decided 
July 3, 1936. 


A as trustee of the X Realty Trust con- 
veyed a parcel of real estate to B, the 
grantee agreeing to assume and pay exist- 
ing mortgages. The mortgages on the prop- 
erty had been given previously by A when 
he owned it individually. After the fore- 
closure of the first mortgage A in his indi- 
vidual capacity sued B for his failure to pay 
the other mortgages. B contended that as 
A did not own the property in his individual 
capacity he was not entitled to the benefit 
of the agreement. 


HELD: A could recover. A was the legal 
owner of the real estate, subject to the 
equitable rights of the trust beneficiaries, 
and was the grantor in the deed, irrespec- 
tive of the capacity in which he owned it. 
He was also the covenantor and personally 
liable on the covenants unless he expressly 
limited his liability. Likewise B’s contract 
was with A as grantor, irrespective of the 
capacity in which he owned the property. 
Further, even though A’s rights under the 
contract were held in trust, the action was 
properly brought in his name without 
words describing him as trustee. 


Practice of Law—Held not Limited 
to Practice before Courts—Cor- 
porations Estopped from Draft- 
ing Wills and Trust Instruments. 


Colorado—Supreme Court 


People Ex. Rel. Committee on Grievances of 
Colorado Bar Association v. Denver Clearing House 
Banks performing trust functions. 59 Pac. (2d) 
470. 


Original proceeding in contempt by the 
People, on the relation of the Committee on 
Grievances of the Colorado Bar Association 
against the Denver Clearing House Banks 
performing trust functions. 

One Walker charged The Colorado Nation- 
al Bank and its Trust Officer that through 
said officer, but as a corporation, it drafted 
a will, probated it, and administered trust 
estates thereby created. Upon submission 
of the complaint to the Committee, ques- 
tionnaires were sent to the other Denver 
Clearing House Banks performing similar 
functions. The answers thereto were re- 
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turned and a hearing in which printed briefs 
were submitted was held before the Com- 
mittee, which, upon conclusion thereof, pro- 
secuted the charges before the Supreme 
Court upon an agreed case in which all but 
one bank appeared voluntarily. 

An amicable agreement between the 
banks and the Bar Association in reference 
to some of the matters charged with re- 
spect to the respective fields of lawyers and 
trust companies was alleged by the banks 
and as common knowledge judicial notice 
taken thereof. 


HELD: “Corporations cannot practice 
law. ‘Practice of the law’ is not limited to 
practice before the courts. 2 R.C.L. Sec. 4, 
p. 938. But under all attempted definitions, 
it includes the drafting of documents which 
of necessity must be presented to, and 
their legality passed upon by, the courts. 

“We think the drawing of wills, as a prac- 
tice, is the practice of law, and this for 
three reasons: first, because of the pro- 
found legal knowledge necessary for one 
who makes a practice of this work; second, 
because all these instruments, before they 
become effective, must be filed in and ad- 
ministered by a court; and, third, because 
what we consider the weight of authority 
so holds. *** 


“In our opinion the practice of drafting 
living trust indentures and life insurance 
trust agreements, and giving legal advice 
to the executors of such documents, is like- 
wise ‘the practice of law’; but for reasons 
hereinafter appearing, it is unnecessary to 
elaborate this ruling.” 


To avoid further similar controversy, the 
court adopted the following rule, effective 
September 1, 1936: 


“**Practicing law’, forbidden to persons not 
thereto duly licensed is not limited to practice be- 
fore the courts. Corporations shall not practice 
law. The practice of drafting wills, living trust 
indentures and life insurance trust agreements 
is the practice of law and counsel for executors 
and trustees named therein may not act as counsel 
for their testators or creators.” 


Introducing our Legal Editors 


Guy Newhall 


Guy Newhall, legal contributing editor for 
Massachusetts, was born in Lynn, Mass. on 
June 17, 1877. After completing his educa- 
tion in the public schools, he entered Har- 
vard as a member of the Class of 98. He 
received his A.B. from Harvard in 1898, 
magna cum laude, and his LL.B. from the 
Harvard Law School in 1901, cum laude. 
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He was admitted to the Massachusetts Bar 
in the fall of 1901, and since that time has 
been a practicing lawyer in Lynn. Until 
1916 he was in partnership with William 
E. Dorman, a classmate, under the firm 
name of Dorman & Newhall. Since 1916 
he has practiced alone. 


From 1906 to 1920 Mr. Newhall lectured 
on Future Interests and the Rule Against 
Perpetuities in the Law School of North- 
eastern University, and in 1919 substituted 
for a year in the same subject at the Har- 
vard Law School. In recent years he has 
published a small booklet on the subject. 
In 1915 he edited the Fifth Edition of 
Crocker’s Notes on Common Forms, a book 
devoted to real estate law, wills, and kin- 
dred topics. Among the middle-aged law- 
yers Mr. Newhall is known as the publisher 
of “Newhall’s Notes”, a publication which 
he started while in the Law School in con- 
junction with Samuel H. Hollis, and con- 
tinued for some fifteen years, designed to 
assist embryo lawyers in passing their Bar 
examinations. 


About 1906 Mr. Newhall commenced to 
make a special study of Massachusetts pro- 
bate law, and in 1915 published his “Settle- 
ment of Estates in Massachusetts”, for 
which he is best known. This was followed 
in 1923 by a second edition, revised and en- 
larged, and he is now working on a third 
edition. 

Some ten years ago Mr. Newhall was 
asked by the Corporate Fiduciaries’ Asso- 
ciation of Boston to speak before them. 
Since then he has lectured before them an- 
nually or oftener, on topics dealing with 
fiduciary law. He has also lectured before 
similar bodies outside of Boston, and has 
delivered several courses of lectures on fidu- 
ciary law before the Boston Chapter of the 
American 
Institute of 
Banking. Re- 
cently he has 
been engaged 
by the Corpor- 
ate Fiduciar- 
ies’ Associa- 
tion of Boston 
to prepare for 
their member 
digests of all 
current Massa- 
chusetts decis- 
ions and sta- 
tutes relating 
to fiduciary 


law. Guy Newhall 
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Forfeiture Held Invalid 


A testamentary recommendation that life 
income to her daughter cease in the event 
of her marriage to a named individual was 
nullified in a recent ruling by the Orphans’ 
Court of Philadelphia concerning the will of 
Mrs. Eleanor du Pont Taney. Trustees in- 
dicated no intention to exercise the initiative 
under the will and members of the duPont 
family expressed no desire to invoke for- 
feiture, the court stating that “the law looks 
with disfavor upon forfeitures.” 


———0 


The Manufacturers Trust Co. of New 
York has available a publication entitled 
“Case Finder”, a four-year index to its 
monthly review of New York decisions re- 
lating to trusts, estates, and taxation. Cov- 
ering the period subsequent to the enact- 
ment of the new Decedent Estates Law, this 
index is a valuable supplement to the equal- 
ly valuable monthly reviews. 
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